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APPELLANTS’ STATEMENT OF QUESTION 

PRESENTED 

May trustees withhold the entire corpus of a trust, al¬ 
legedly valued at over two million dollars, for ten (10) 
months after the maturity of the trust to protect their 
questionable claim for compensation in the sum of Sixty 
Thousand ($60,000.00) Dollars without being required to 
pay the legal rate of interest for its detention? 
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For the District of Columbia Circuit 


No. 12,046 


John AY. Hechinger, Sylvia F. Hechinger, 

Appellants , 

vs. 

Bernard A'. O’Neill, Julius AYolf and Stanford E. Abel, 

Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by John AA r . Hechinger, Sylvia F. 
Hechinger and Lois Hechinger England, defendants be¬ 
low, from a judgment denying defendants’ motion for 
summary judgment on the counter-claim filed by them 
against the plaintiffs, Bernard Y. O’Neill, Julius AYolf 
and Stanford E. Abel, and in granting plaintiffs’ motion 
for summary judgment, entered by the United States 
District Court for the District of Columbia, and the 
parties will be hereafter referred to as plaintiffs and 
defendants. 
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The action was commenced by a complaint filed by Ber¬ 
nard Ah O'Neill, Julius Wolf and Stanford E. Abel v. 
John W. Hechinger, Sylvia F. Hecliinger and Lois Hech- 
inger England, beneficiaries under a certain trust, claim¬ 
ing compensation in the sum of Sixty Thousand ($60,- 
000.00) Dollars for their services as trustees. 

Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11 of the 1940 Edition 
of the Code of the District of Columbia, and on this 
Court by Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

On July 31, 1935, Sidney L. Hechinger, by an instru¬ 
ment in writing, declared and established three separate 
trusts for the benefit of his wife, Sylvia F. Hechinger; 
his son, John W. Hechinger and his daughter, Lois Hech¬ 
inger. The daughter, Lois Hechinger, was subsequently 
married to Richard England and is hereinafter referred 
to as Lois Hechinger England. The Trust Instrument of 
July 31, 1935, is Exhibit “A” to the complaint. (J.A. 
14-19). 

Under the provisions of Paragraph 3 of the said Trust 
Instrument of July 31, 1935, the trusts created thereby 
were to continue until Lois Hechinger England attained 
the age of twenty-seven (27) years, at which time each 
of the trusts was to cease and determine and the corpus 
thereof was to be distributed to the beneficiary named as 
donee of the gifts upon trust. 

Each beneficiary of said trusts has survived the termi¬ 
nation date thereof and the settlor, Sidney L. Hechinger, 
has survived the end-period of the trusts. 

The original trustees of said trusts were Sidney L. 
Hechinger, the settlor and Julius Wolf; and contempo¬ 
raneous with the execution of said trust Instrument of 
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July 31, 1935, the settlor thereof and Julius Wolf entered 
into an agreement in writing covering the terms and con¬ 
ditions under which Julius Wolf was to be paid compen¬ 
sation for his services as trustee. Said agreement is 
Exhibit “B” to the complaint, the pertinent part of which 
is as follows: 

“You are to receive no compensation for acting as 
such trustee during my lifetime. In the event of my 
death, however, during the term of the trust, you are 
to receive as such compensation 2% of the corpus of 
the trust estate that comes into your hands and is 
distributed by you, such commission to be paid you 
upon the termination of the trust. You are not to 
receive any commission on the income.” (J.A. 19) 

On January 23, 1941, Sidney L. Hechinger executed and 
acknowledged an instrument in writing in which he re¬ 
signed as one of the trustees of the Trust Instrument of 
July 31, 1935, and designated Julius Wolf, Stanford E. 
Abel and Bernard V. O’Neill as co-trustees of said trusts. 
Said instrument of resignation is Exhibit “C” to the bill 
of complaint. (J.A. 20) 

Simultaneously and contemporaneously with the execu¬ 
tion and acknowledgment of the instrument of resignation 
by the said Sidney L. Hechinger. as one of the trustees of 
the said trusts and the designation of the plaintiffs herein 
as co-trustees, the said Sidney L. Hechinger submitted 
to and entered into a written agreement with the said 
Julius Wolf, Stanford Abel and Bernard V. O’Neill which 
provided the terms and conditions under which they ac¬ 
cepted the office of trustees of said trusts and the terms 
and conditions under which they were to be paid com¬ 
pensation for their services as trustees. Said agreement 
was signed and accepted by each of the parties thereto 
and is Exhibit “D” to the complaint, the pertinent part 
of which is as follows: 
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‘‘You are to receive no compensation for acting as 
such trustees during my lifetime. In the event of my 
death, however, during the said term of the trust, 
you are each to receive as such compensation 1% of 
the corpus of the trust estate which comes into your 
hands and is distributed by you, such commission to 
be paid you upon the termination of the trusts. You 
are not to receive any commission on income other 
than that included in the trust.” (J.A. 21) 

Lois Heehinger England attained the age of twenty- 
seven (27) years on July lb, 1952, as alleged in para¬ 
graph 13 of the complaint and admitted in her answer. 
The settlor of said trusts, Sidney L. Heehinger, has sur¬ 
vived the termination date of said trusts of July 16, 
1952, as provided in Exhibit “D” to the complaint. 

On July 31, 1952, James M. Earnest, Esquire, counsel 
for the trustees, wrote a letter to Robert A. Littleton, Es¬ 
quire. attorney for the defendants which said letter is 
Exhibit *\A” to the memorandum of points and authori¬ 
ties filed by plaintiffs in support of their motion for sum¬ 
mary judgment on the counter claim. (J.A. 60-66) 

In paragraphs 1 and 2 of this letter, counsel acknowl¬ 
edges the termination of the trust as of July 16, 1952, 
and that settlement and surrender of the trusts estate 
should be made forthwith. (J.A. 60-61) 

In the fifth paragraph of this letter it is stated that 
there would be no need to state a formal account but that 
there should be an approval by the defendants of and 
payment of commissions to the trustees covering their 
services from July 31, 1935. through complete distribu¬ 
tion. (J.A. 61-62) 

Throughout this lengthy letter, counsel for the plain¬ 
tiffs endeavors to support his theory as to why the trus¬ 
tees are entitled to a commission. In the next to the last 
paragraph of this letter it is said: 
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“Assuming that we reach an agreement on the trus¬ 
tees commission, I believe that the distribution of the 
trust assets can be expeditiously accomplished for 
the only remaining items which suggest themselves to 

me, would be fixing the amount of my compensation 

• # 

In the last paragraph of this letter is the following: 

“In any event, the Trustees hereby give notice to 

the beneficiaries of the trust estate, through you as 

their counsel, that they will not transfer the trust 

assets to the beneficiaries until they have been paid 

for the amount of compensation to wiiich they are 

properly entitled for their services as Trustees, and 

thev herebv assert a lien on the trust assets since I 
• • 

have advised them that thev have a securitv interest 

% » 

in the trust assets for their compensation. (J.A. 65) 

Under date of August 12, 1952, Robert A. Littleton, 
Esquire, wrote a letter to James M. Earnest, Esquire, in 
response to his letter of July 31, 1952, being Exhibit “A” 
to the memorandum in opposition to plaintiffs’ motion 
for summary judgment, and which letter contained, among 
other things, the following paragraph: 

“Therefore, since the agreements of July 31, 1935, 
and January 23, 1941 have become fully executed by 
Messrs. Wolf, O’Xeill and Abel as Trustees; and the 
contingency of the survival of the Settlor has been 
fulfilled, the right of the Trusts to have and enjoy 
the full benefits of the donated services of the Trus¬ 
tees has accrued. The Trustees may not rescind the 
agreements after they have become fully executed as 
of and at Julv 16, 1952: nor mav thev withhold from 
distribution to the beneficiaries of the respective 
Trusts the corpus assets thereof under an alleged 
claim that they have a lien thereon for the reasonable 
value of their donated services , pursuant to the con¬ 
ditions of the agreements of Julv 31, 1935 and Janu¬ 
ary 23, 1941.” (J.A. S8) 

On March 20, 1953, the plaintiffs filed their complaint 
for declaratory judgment and other relief, and paragraph 
14 of the said complaint is as follows: 
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“On or about January 5, 1953, plaintiffs prepared 
and filed 1952 United States Fiduciary Income Tax 
Returns and District of Columbia Fiduciary Income 
Tax Returns, forwarded copies of them to counsel 
for defendants, and advised counsel for defendants 
that since the trust had terminated in accordance 
with its own terms and the trustees had completed 
their duties in the premises by the preparation and 
filing of the aforesaid returns, the trustees were in a 
position to proceed with the distribution of trust 
assets in the manner and form as provided in Para¬ 
graph 7 of the aforesaid trust instrument, but that 
before so doing they would like to reach an agree¬ 
ment with defendants, as the life beneficiaries under 
said trust instrument for the payment of appropriate 
compensation to plaintiffs for their services as trus¬ 
tees in the administration of said trust estate from 
and after January 23, 1941 to the end period of said 
trust, namely, July 16, 1952, but defendants declined 
and refused to pay plaintiffs any compensation or 
Commission whatsoever for their services, alleging 
that plaintiffs were and are barred from claiming any 
trustees commission or compensation, under and by 
virtue of the aforesaid letter which was signed by 
plaintiffs on January 24, 1941, as aforesaid, being 
Exhibit D hereto annexed.” (J.A. 6) 

The plaintiffs, in paragraph 20 of the said complaint, 
described the property held by them and gave an alleged 
value of the property as $2,157,721.02. (J.A. 11-12) 

Paragraph 22 of the said complaint is as follows: 

“Plaintiffs further allege that they are advised that 
they, as trustees as aforesaid, cannot be compelled to 
transfer the trust assets to defendants, as the life 
beneficiaries under said trust instrument until thev 
are paid or secured for the amount of compensation 
to which they are reasonably entitled for their serv¬ 
ices as trustees: and also that plaintiffs, as trustees 
as aforesaid, have and enjoy a security interest in 
the trust assets for their just compensation; that 
they stand ready and willing to distribute the trust 
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assets to defendants, as the life beneficiaries under 
said trust instrument, as provided in Paragraph 7 
thereof, when there shall have been a determination 
of plaintiffs’ rights to receive compensation and the 
amount thereof; that the fair and reasonable value 
of their services so rendered is the sum of $60,000.00, 
which, based upon an evaluation of the trust assets 
of $2,157,721.02, results in a commission in the aggre¬ 
gate for the three trustees of approximately 2.78 per 
cent; but plaintiffs submit the entire matter to this 
Court for such determination as it deems to be fair 
and equitable under all the circumstances.” (J.A. 
12-13) 


STATEMENT OF POINTS 

1. The Court erred in denying defendants’ motion fo* 
summary judgment on defendants’ counter-claim. 

2. The Court erred in granting plaintiffs’ motion for 
summary judgment on defendants’ counter-claim. 


SUMMARY OF ARGUMENT 

The uncontradicted facts, appearing in the record, 
clearly disclose that the trust terminated on July 16, 1952, 
and that the corpus of the trust should have been deliv¬ 
ered immediately to the persons entitled thereto. 

The uncontradicted facts clearly disclose that plaintiffs 
refused to turn over the corpus of the trust until they 
received compensation for services which, in writing, they 
had donated to the settlor and retained the corpus of the 
trust for ten (10) months until a motion was filed to 
compel its surrender. 

There is no genuine issue of fact and defendants are 
entitled, as a matter of law, to damages at the legal rate 
of interest or other damages for the unlawful detention 
of the corpus of the trust. 



ARGUMENT 


The trusts terminated on July 16, 1952, and it was the 
duty of the trustees within a reasonable time thereafter 
to turn over the trust funds to the defendants. They re¬ 
tained trust funds of the alleged value of Two Million, 
One Hundred Fifty-Seven Thousand Seven Hundred 
Twenty-One Dollars and Two Cents ($2,157,721.02) in 
their possession to protect their alleged claim for com¬ 
pensation of Sixty Thousand Dollars ($60,000.00). It 

was necessarv that a motion be filed bv the defendants 
• • 

to require plaintiffs to pay over the corpus of the trust 
funds to the defendants before plaintiffs, on May 21, 1953, 
turned over the corpus of the trusts to defendants. 

It is the contention of the defendants that they are 
entitled to damages at the lawful rate of interest in the 
District of Columbia for the unlawful withholding of 
these funds from July 16, 1952, until May 21, 1953. 

In Volume 2, Section 207.1, page 1110 of Scott on 
Trust, it is stated: 

“Where the breach of trust consists not in improp¬ 
erly disposing of trust property and not in failing to 
invest trust funds, but in failing to pay over to the 
beneficiaries money to which they are entitled, the 
courts usuallv charge the trustee with interest at the 
legal rate.” 

In Volume 1. Section 207 (1) (c), page 56S of the 
Restatement on Trusts, it is stated: 

“If the breach of trust consists in the failure to 
pay to the beneficiary trust funds to which he is 
entitled, the trustee is ordinarily chargeable with in¬ 
terest at the legal rate if he intentionally violated 
his duty to the beneficiary in withholding payment.” 

In the case of Mades v. Miller, 2 App. D.C. 455, the 
Court, at page 460, made the following statement: 
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“The true doctrine in this regard is laid down by 
Chancellor Kent in Dunscomb v. Dunscomb, supra, as 
follows: ‘If the money has been mingled with their 
own moneys, it has answered the purpose of credit, 
and the rule is settled that executors and other trus¬ 
tees are chargeable with interest if they have been 
negligent either in not paying the money over, or in 
not investing it or loaning it so as to render it pro¬ 
ductive.’ ” 

In the case of Fox v. Sclmffer, 141 Conn. 439, 41 Atl. 
(2d) 46, the Court held that interest would be allowable 
because of the unlawful withholding of monev which thev 
were entitled to receive. The Court further stated that 
in such a situation interest would ordinarily be computed 
at the rate of six per cent (6%) from the time the money 
was due. 

In the case of Simpson v. Clark , 316 Mass. US, 55 X.E. 
(2d) 10, the Court held that the defendant would be liable 
to the plaintiff for simple interest if it unreasonably de¬ 
layed the payment to him of the balance in its hands. 

In the case of Matheicson v. Davis, 191 Ill. 391, 61 X.E. 
68, one Davis was given purchase money to hold for a 
sale of land and the money was to be paid over when the 
title was perfected. Davis failed to pay the money at 
the time the title was perfected and the Court held that 
the fund was withheld by appellees without sufficient 
cause and that they should be charged at the rate of 
interest fixed by the statute from the time of the unlawful 
withholding until the time the money was paid. 

In the case of American Jewish Joint Distribution Com¬ 
mittee v. Eisenberp, 194 Md. 203, 70 Atl. 44, the Court, in 
its opinion, made the following statement: 

i 

“It is a basic principle that an executor acts as a 
trustee for all persons interested in the estate and 
he should be diligent and faithful in the discharge of 
his trust. Gordon v. Small. 53 Md. 550, 556: Sullivan 
v. Dovle, Md., 67 A. 2d 246, 250. Moreover, it is 
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evident that prompt payment of the funds of an 
estate to the beneficiaries is a duty which is just as 
imperative as prompt collection of the funds. # * * 
The personal liability of an executor to the legatees 
for interest because of delay in paying the legacies 
depends upon whether the delay was reasonable or 
unreasonable. Where the delay is reasonable, the ex¬ 
ecutor is free from personal liability for interest; 
where the delay is unreasonable he is chargeable 
with interest. What constitutes unreasonable delay 
in making settlement rendering the executor person¬ 
ally liable for interest depends upon the facts and 
circumstances of each particular case. The inquiry 
is whether, under all the facts and circumstances of 
the case, a man of ordinary prudence dealing with 
own funds in his own interest would have retained 
the money instead of delivering it at the time ordi¬ 
narily required.” 

The plaintiffs could very well have retained Sixty 
Thousand Dollars ($60,000.00) in assets to secure their 
alleged claim for compensation and paid over the balance 
to the defendants who were the beneficiaries under the 
trust. To retain the entire corpus of the Trusts, alleged 
by plaintiffs to be over Two [Million Dollars ($2,000,- 
000.00) to secure their claim would appear on its face to 
be unreasonable and unlawful pressure upon the defend¬ 
ants to accede to the unlawful claim of plaintiffs for com¬ 
pensation. 

Plaintiffs are normal business men and are capable of 
understanding the terms of the very simple writing of 
January 23, 1941, which they accepted on January 24, 
1941, and they knew that under the terms of this writing 
they were not entitled to any compensation. They, as 
business men, understand fully that they should not retain 
assets of the trusts alleged to be over Two Million Dol¬ 
lars ($2,000,000.00) in value to secure the payment to them 
of Sixty Thousand Dollars ($60,000.00) even though the 
claim was evidenced by a writing allowing that sum to 
plaintiffs. 



The conduct of the plaintiffs in withholding from dis¬ 
tribution trust assets of the alleged value of over Two 
Million Dollars ($2,000,000.00) from July 16, 1952, to May 
21, 1953, cannot escape the feature of being arbitrary 
and coercive upon the facts as alleged in the complaint; 
and when the plaintiffs aver in their complaint for com¬ 
pensation that they were ready and willing from and 
after July 16, 1952, to make distribution of the corpus 
assets of the Trusts, but for the dispute over their right 
to compensation, they admit active negligence in the 
premises and are guilty of a conversion. The forbear¬ 
ance that plaintiffs imposed upon the defendants in the 
use and enjoyment of the corpus assets of the trusts 
from July 16, 1952, to May 21, 1953, is compensatory 
from the standpoint of defendants’ right to possession of 
property; and in a case where forbearance is coerced by 
a fiduciary of trust property, as was done in this case, 
the measure of damage sustained bv the beneficiarv 
should not be less than the gain the fiduciary hoped to 
obtain by the use of withholding of corpus assets. The 
plaintiffs frankly admit they withheld from distribution 
corpus assets of the trusts in order to coerce the de¬ 
fendants to recognize their claim for compensation; and 
by such conduct they hope to impress the Court with 
their good faith in attacking the legality of their agree¬ 
ment of June 23, 1941, with the settlor of the trusts. In 
other words, the plaintiffs are making a personal claim 
for an interest in the corpus assets of the trusts, and to 
that extent they seek a personal gain. The gain, if any, 
that the plaintiffs have obtained by their coercive conduct 
in the premises is more than offset by the damages they 
have caused the beneficiaries of the trusts: and the 
amount of damages that the plaintiffs have caused the 
beneficiaries by the unlawful conduct in the premises 
should be fixed by the Court at not less than the gain of 
Sixty Thousand Dollars ($60,000.00) now claimed by the 
plaintiffs as alleged compensation for their services. The 
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allegations of the complaint show a premeditated breach 
by plaintiffs of their duty as Trustees. Such a breach 
of fiduciary relations should not be sanctioned by the 
Court: and it appears to be adequate grounds for a dis¬ 
missal of the complaint as well as the amendment thereto. 

The plaintiffs were, prior to July 16, 1952, acting in 
the capacity as Trustees of the settlor of the trusts, but 
after the trusts terminated, as provided by the Trust 
Instrument of July 31, 1935, they became—pursuant to 
Exhibit ‘‘D* 1 ’ to the complaint—trustees of the bene¬ 
ficiaries as to the corpus assets of said trusts. In either 
category of trustees, the plaintiffs claim a right in the 
corpus assets of the trusts adversely to those for whom 
they acquired and hold the property. The individual 
rights of plaintiffs to compensation, if such rights exist, 
may not conflict with their duty as trustees; and plain¬ 
tiffs may not vicariously assert against themselves as 
trustees their alleged individual right to compensation. 
The plaintiffs could not at any time hold on to the office 
as trustees of said trusts without being compelled in law 
to recognize the binding effect of their agreement with 
the settlor of the trusts, being Exhibit ‘‘D” to the com¬ 
plaint. 

The conduct of the plaintiffs in holding over as trus¬ 
tees of the trusts after July 16, 1952, and asserting the 
illegality of Exhibit “D” to the complaint vicariously 
while assuming to act as trustees of said trusts, is con¬ 
demned in the case of Union Pacific R.R. Co. v. Durant, 
95 r. S. 576, at page 579, in the following language, viz: 

‘** * * The appellee cannot claim adversely to 
those for whom he acquired and holds the property. 
The rights of others, if such rights exist, do not con¬ 
cern him. He cannot vicariously assert them. 

‘‘The office of a trustee is important to the com¬ 
munity at large, and frequently most so to those 
least able to take care of themselves. It is one of 
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confidence. The law regards the incumbent with 
jealous scrutiny, and frowns sternly at the slightest 
attempt to pervert his powers and duties for his own 
benefit. The tenant cannot deny the title of his 
landlord. A multo fortiori -ought not the trustee to 
be permitted to deny that of his beneficiary*. 

“The position assumed by the trustee in tliis case 
is not unlike that of one who, having deprived the 
owner of the possession of his property, when called 
to account civilly or criminally, should insist that the 
owner’s title was fatally tainted with fraud, and that 
hence the offender had the right to ‘take and carry 
away,’ and keep and enjoy, the property himself with 
impunity. * 

‘‘The conduct of the appellee, stripped of the ver¬ 
biage with which it has been surrounded, and viewed 
in its nakedness, strongly offends the moral sense of 
the judicial mind.” 

In the case of Equitable Life Assur. Soc. v. Mailers 
et al f 104 Fed. (2d) 567, it is said: 

‘‘The utmost of good faith must be shown through¬ 
out all transactions in which the Trustee is dealing 
with a cestui” citing III Bogert, Trusts and Trus¬ 
tees, Section 493. 


CONCLUSION 

It is respectfully submitted that the foregoing points, 
and the cases cited in support thereof, clearly indicate 
that the trial Court was in error in granting plaintiffs’ 
motion for summary judgment on defendants’ counter¬ 
claim, for it clearly appears that plaintiffs deliberately 
retained possession of the entire trust fund to secure the 
payment of a non-existent claim for compensation, and 
that defendants are entitled to damages on the basis of 
six per cent (6%) of the amount of the assets withheld 
from them by plaintiffs, and that this Court should re- 
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verse the judgment of the United States District Court 
for the District of Columbia and remand this cause with 
direction to enter judgment in favor of the defendants 
on their counter-claim. 


Robert A. Littleton 
1021 Tower Building 

Cornelius H. Doherty 
1010 Vermont Avenue X. W. 
Washington, D. C. 

Attorneys for Appellants. 
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and other undisputed documents, it appears that only for¬ 
mal issues exist and that plaintiffs are entitled to a judg¬ 
ment as a matter of law. 

Another question presented is whether plaintiffs, as act¬ 
ing trustees under a Trust Instrument, may be assessed 
damages, by way of imposition of interest, because of an 
alleged delay in the distribution of trust assets following 
termination of the trust, if the alleged delay is reasonable, 
particularly where all of the trust assets were productive, 
there was no depreciation in the value of the trust assets 
during the period of alleged delay, there was a construc¬ 
tive distribution of trust assets, and the beneficiaries suf¬ 
fered no damages in fact. 


INDEX 

Subject Matter 

Page 


Counterstatement of Case.1-11 

Rules. 11 

Summary of Argument . 12 

Argument 


The Court Properly Denied Defendants’ Motion for 
Summary Judgment and Properly Granted Plain¬ 
tiffs’ Motion for Summary Judgment on the 
Counter-Claim Since No Genuine Issue of Any 
Material Fact Is Presented and Plaintiffs Are En¬ 


titled to a Judgment as a Matter of Law.12-27 

Conclusion. 27 


Citations 

Cases: 


American Jewish Joint Distribution Company v. 

Eisenberg, 1949, 194 Md. 203, 70 Atl. 44. 21 

Bradbury v. Birchmore, 1875, 117 Mass. 569 . 26 

Dalv v. Crawford, 1932, 279 Mass., 262, 181 N.E. 

396, 398 . 26 

Dewev v. Clark, 1950, S6 TJ.S. App. D.C. 137, ISO F. 

(2d) 766, 772 . 18 

Foster v. General Motors Corp., 7 Cir., 1951, 191 

F. (2d) 907, 912 . 16 

Garcia v. U. S., U.S. Court of Claims, 1952, 10S F. 

Supp. 608, 613 . 19 

Garrett Biblical Institute v. American University, 
1947, 82 U.S. App. D.C. 265, 163 F. (2d) 265, 266 18 
In Re Kenins Trust Estate, 1942, 343 Pa. 549, 23 A. 

(2d) 837 . 23 

In Re Koffends’ Will, 1944, 218 Minn. 206, 15 N.W. 

(2d) 590, 601 . 24 

In Re Whitney’s Estate, Calif., 1926, 248 P. 754, 757 25 


Jameson v. Jameson, 1949, 85 U.S. App. D.C. 176, 
176 F. (2d) 58, 59 . 


13 
















11 


Index Continued 


Page 


Mades v. Miller, 1894, 2 App. D.C. 455 . 

Marshall v. Frazier, 193S, 159 Ore. 491, 81 P. (2d) 

132. 

Matter of Jacob’s Estate, 1934, 152 Misc. 139, 143, 

273 X.Y. 279 . 

McBride v. McBride, 1936, 262 Ky. 452, 90 S.W. 


(2d) 736 . 

Xeary v. City Bank Farmers Trust Co., 1940, 24 

X.Y.S. (2d) 264, 260 App. Div. 791. 

Orvis v. Brickman, et al, 1952, 90 U.S. App. D.C. 266, 

196 F. (2d) 762, 765 .. 

Riggs v. Barrett. 1941, 30S Ill. App. 549, 32 X.E. 
(2d) 382, 392 

Roth well \\ Roth well! 1932*, *283 Mass. 563, 186 X.E. 

662, 665 . 

Seward v. Xissin, et al, D.C. Dela., 1942, 2 F.R.D. 


545, 546 . 

Shafer v. Reo Motors, 3d Cir., 1953, 205 F. (2d) 6S5, 
688 . 


Shepherd v. Dougan, 1938, 5S Idaho 543, 76 P. (2d) 

442, 447 ... 

Surkin v. Charteris, 5 Cir., 1952, 197 F. (2d) 77, 79 
Tucker v. Brown, et al, 1944, 20 Wash. (2d) 740, 

150 P. (2d) 604, 671 . 

Tripps v. May, et al., 7 Cir., 1951, 1S9 F. (2d) 198, 
200 .!.... 


21 

22 

24 


24 


24 


17 

26 

26 

13 

19 


22 

19 

23 

20 


Text : 


Restatement, Trust § 345 . 20 

Restatement, Trust $ 345(g), § 345(e), § 242(e)_ 25 

Restatement, Trust § 345(f) . 24 

Scott on Trusts, § 345.2 . 26 

Rules: 

Federal Rules of Civil Procedure, Rule 56. 11 




















IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,046 


JOHN IV. HECHINGER, et al, Appellants, 

v. 

BERNARD V. O’NEILL, et al, Appellees. 


Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

At the time of the termination of the trust on July 16, 
1952, plaintiffs maintained three savings accounts at 
American Security and Trust Company, as follows: 

John W. Hechinger Trust Estate $260.86 

Lois Hechinger England Trust Estate 524.41 
Svlvia F. Hechinger Trust Estate 277.75 

(J.A. 57); 
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Tn addition, the trust estates consisted of the following: 

John TT\ Hechinger Trust Estate: 

(1) Series of notes of Hechinger Company in the aggregate 
principal sum of $7,1S3.42; 

(2) 64 shares of Presidential Gardens, Incorporated; 

(3) 325 shares of Hechinger Properties Company; and 

(4) Series of promissory notes of Hechinger Properties 
Company having an aggregate unpaid principal bal¬ 
ance of *$74,357.90. (J.A. 76-77) 

Louis Hechinger England Trust Estate: 

(1) Series of notes of Hechinger Company aggregating 
$7,1S3.42; 

(2) 97 shares of Presidential Gardens, Incorporated; 

(3) Claim against Presidential Gardens, Incorporated of 
$19,540.78; 

(4) 325 shares of Hechinger Properties Company; 

(5) Series of promissory notes of Hechinger Properties 
Company having an aggregate unpaid principal bal¬ 
ance of $S2,557.92; 

(6) Lots Nos. 1 and 2 of Block A and Lots Nos. 1 and 2 
of Block B in Presidential Gardens Subdivision, 
Alexandria, Virginia, being improved by apartment 
houses. (J.A. 77-79) 

Sylvia F. Hechinger Trust Estate: 

(1) 325 shares of Hechinger Properties Company; 

(2) Series of promissory notes of Hechinger Properties 

Company having aggregate unpaid principal balance 
of $20,677.14. (J.A. 79). 

Hechinger Company is a sole proprietorship owned by 

the Settlor Sidney L. Hechinger. (J.A. 52-53.) 

Presidential Gardens, Inc. has total shares issued and 

outstanding of 1,000 shares, all of which, with the exception 

of the 64 shares held by the John W. Hechinger Trust 
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Estate and the 97 shares held by the Lois Hechinger 
England Trust Estate, are issued and outstanding in the 
individual names of defendants or Sidney L. Hechinger, 
and it is a closed or family corporation. (J.A. 52-53.) 

Hechinger Properties Company has issued and outstand¬ 
ing a total of 2,000 shares, all of which, with the exception 
of the 325 shares, respectively held by the three trust 
estates here involved, are issued and outstanding in the 
names of defendants or the said Sidney L. Hechinger, and 
is likewise a closed or family corporation. 

Plaintiffs, therefore, were minority stockholders in both 
Presidential Gardens, Inc. and Hechinger Properties Com¬ 
pany. None of the plaintiffs served as officers or directors 
of these corporations and the management and operation 
of these two corporations was vested solely in either Sidney 
L. Hechinger or the Hechinger family. Moreover, the 
apartment buildings owned by the Lois Hechinger England 
trust estate actually were managed and operated by Presi- 
denial Gardens, Inc. (J.A. 53.) 

From time to time during the administration of the trust 
estate, plaintiffs as the acting Trustees advised with de¬ 
fendants as the designated beneficiaries with respect to the 
nature of investments to be made, and were continuously 
advised by defendants that there should be no change in 
the form thereof; and throughout the administration of 
the trust estates by plaintiffs, as acting Trustees, there 
was never any change in the form of investments of the 
three trust estates. (J.A. 53-54.) 

"With a view of accomplishing a distribution of the trust 
assets as soon as possible after termination of the trust, 
plaintiff CPNeill and his counsel under date of July 31, 
1952 directed a written request to Hechinger Company, 
Hechinger Properties Company and Presidential Gardens, 
Inc., respectively, in which they requested various items 
of information necessary for the completion of their books 
and records, and the stating of an account, including balance 
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sheets, profit and loss statements, and accrued interest 
statements (J.A. 50). 

Some of the requested information was furnished by 
defendants on or about September 6, 1952 and the rest of 
it was furnished on or about September 10, 1952 (J.A. 50). 

Also, on July 31, 1952 plaintiffs’ counsel wrote a letter 
to Robert A. Littleton, Esq., counsel for defendants (J.A. 
50, 61-66), advising him with respect to a distribution of 
the trust assets; that plaintiffs’ position was the same as 
it was when defendants’ counterclaim was filed in the 
prior action between the parties, Civil Action No. 5389-50 
in the District Court, namely that under all the circum¬ 
stances presented, the so-called commission letter dated 
January 23, 1941 was ineffectual; that plaintiffs were 
therefore, entitled to fair and reasonable compensation 
for their services as acting trustees; and that plaintiffs 
asserted a lien on the trust assets in view of the fact that 
they had a security interest in the trust assets for their 
compensation (J.A. 62, 66). 

That portion of this letter quoted on page 5 of defend¬ 
ants’ brief is misleading. The full paragraph from which 
defendants only partially quote is as follows: 

“Assuming that we reach an agreement on the 
Trustees commission, I believe that the distribution 
of the trust assets can be expeditiously accomplished 
for the only remaining items which suggest themselves 
to me, would be fixing the amount of my compensation 
for my services rendered subsequent to the conclusion 
of the above mentioned action, through final distribu¬ 
tion, which will be nominal in amount, releasing the 
Trustees of any further liability, if any, on the pur¬ 
chase money notes heretofore given Presidential 
Gardens, Inc., payment of documentary stamp on the 
transfer of stocks involved, filing of final tax return 
and payment of taxes known to be due, and making a 
proper reserve for or having an agreement of the 
beneficiaries in respect of possible additional taxes 
after audit shall have been made.” 
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From and after July 31, 1952 up to and including Sep¬ 
tember 10, 1952, there was an exchange of numerous letters 
and legal memoranda between counsel representing the 
parties, some of which are covered in the affidavit of plain¬ 
tiff O’Neill (J.A. 49-GO), while others were filed as exhibits 
thereto (J.A. 61-74), or independently filed (J.A. 82-98). 

Plaintiffs and their counsel stood ready and willing at 
all times to confer with defendants and their counsel with 
respect to plaintiffs’ compensation and the distribution of 
trust assets, from and after September 12,1952, but neither 
of them either received a call or a communication from 
defendants nor their counsel nor was any request ever 
made from either of them to distribute the trust assets 
or any part thereof. (J.A. 54.) 

Notwithstanding this, from and after Jidy 16 , 1952 , 
plaintiff collected- no further interest on notes held by 
them, neither did they collect any rents from the four apart¬ 
ment buildings (J.A. 53, 5S). All such payments enured 
to the direct benefit of the beneficiaries and were reported 
by them in their tax returns. No dividends were received 
on any stock held by the trustees. 

In addition, plaintiffs relinquished whatever control they 
had in regard to voting privileges of stock held by the 
trust and gave proxies to defendant John W. Hechinger so 
that he could vote all of the stock held by the trust estates 
at stockholder meetings of Presidential Gardens, Inc. and 
Hechinger Properties Company, held from and after July 
16, 1952. (J.A. 56, 67-6S.) 

Consequently, as clearly stated by plaintiff O’Neill in 
his affidavit (J.A. 58) which significantly is unrefuted, 
“there was a constructive delivery of the trust assets as of 
July 16,1952, and the parties so treated and considered this 
as an accomplished fact.” (Emphasis added.) 

In Plaintiff O’Neill’s affidavit, he further states that 
plaintiffs’ alleged failure and refusal to distribute the 
trust assets “was either acquiesced in or occasioned by the 
acts and conduct of the beneficiaries or their counsel”; 
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that ‘‘none of the beneficiaries have suffered any damages 
or sustained any injury”: and that the “trustees reasonably 
required” the period here involved “to conclude the 
matter.” (J.A. 59.) None of these allegations were denied 
by the defendants. 

Also, with a view of expediting the distribution of the 
trust assets, plaintiffs did the following: 

(a) Communicated with the Commissioner of Internal 
Revenue and was advised that closing income tax returns 
should be filed after the close of the then current year 
namelv December 31, 1952. 

(b) After receipt on September 10, 1952 of the informa¬ 
tion requested from defendants, proceeded to write up the 
books of the three trust estates. 

(c) Considered whether or not a formal accounting cov¬ 
ering the entire period of their administration of the trust 
as acting trustees from and after January 23, 1941 to and 
including July 16, 1953, was necessary or desirable. 

(d) Actually stated an account in part. 

(e) Considered whether or not in view of the antagonistic 
attitude of defendants (evidenced by their action which 
necessitated the filing of the prior action between the 
parties, Civil Action Xo. 5389-50) plaintiffs should obtain 
a Court order in respect to distribution and the filing of 
an account with the Court. 

(f) Considered what documents would be necessary or 
desirable to wind up the trust estates so that there would 
be no liability on the part of the trustees particularly with 
reference to contingent tax liabilities since many of the 
tax returns had never been audited. 

(g) Prepared both Federal and District of Columbia 
income tax returns (J.A. 54). 

Then, on January 5, 1953, notwithstanding the fact that 
the Federal Income tax returns were not actually due 


until March 15 and the District of Columbia tax returns 
were not due until April 15, plaintiff O’Neill and his 
counsel wrote a letter to defendants’ counsel, transmitting 
copies of 1952 U. S. Fiduciary income tax returns (3 in 
number) and 1952 District of Columbia Fiduciary tax 
returns (3 in number) and advised him of the amount of 
income which would have to be included in the beneficiaries’ 
respective returns (J.A. 55). 

In plaintiffs’ letter of January 5, 1953 plaintiffs advised 
defendants’ counsel that now that tax returns had been 
filed that they were in a position to proceed with a distri¬ 
bution of the trust assets; that since plaintiffs had kept 
the defendants generally advised with respect to the ad¬ 
ministration of the trust estates, they felt that an abbrevi¬ 
ated account would suffice; that before preparing the 
account they would like an opportunity of attempting to 
conclude the matter of trustees’ commission and requested 
defendants’ counsel to advise them when it would be con¬ 
venient to discuss the matter of commissions (J.A. 55). 

In response to plaintiffs’ letter of January 5, 1952, 
defendants’ counsel arranged a conference with plaintiffs’ 
counsel some six weeks later or on February 20, 1953, at 
which time defendants’ counsel advised plaintiffs’ counsel 
for the first time that defendants declined to pay any 
trustees’ commissions whatsoever (J.A. 55). During this 
conference defendants’ counsel advised plaintiffs’ counsel 
that he was leaving for New Orleans and would return the 
early part of March. 

On the dav following the conference or February 21,1953, 
plaintiffs’ counsel wrote defendants’ counsel a letter ad¬ 
vising him that immediately upon defendants’ counsel’s 
return from New Orleans, he would make arrangements to 
turn over to defendants’ counsel the trust assets which 
“were not being withheld by the trustees on account of 
of their compensation ”. (J.A. 67.) 

On March 20, 1953, plaintiffs’ counsel called defendants’ 
counsel and advised that (later confirmed by letter dated 
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March 20, 19.33, J.A. 6S-69) upon further reflection lie did 
not feel lie should assume the responsibility of determining 
what assets should be retained by the trustees as security 
for their compensation and those which should be turned 
over to defendants: that accordingly, he had concluded 
to submit the matter to the District Court (by the filing 
of the complaint in the companion case on appeal). In 
this letter, plaintiffs' counsel also advised that if it did 
not prove feasible to put up a corporate surety bond (as 
had been suggested by defendants’ counsel) to secure the 
payment of plaintiffs* commissions, then the trustees could 
make a partial distribution and reserve such part of the 
trust assets as the Court may indicate (J.A. 56, 6S-69). 

In the Counter-Claim asserted against plaintiffs, defend¬ 
ants alleged (J.A. 44-45) that from and after July 
16, 1952, plaintiffs had declined and refused to make dis¬ 
bursement of the trust assets, and that plaintiffs have 
ll for an unreasonable period of time ” been denied the 
possession of and full use and enjoyment of the trust 
assets, and they claimed damages in the sum of $40,000. 

Plaintiffs filed a Reply to the Counter-Claim (J.A. 45-47) 
in which they deny the allegations of the Counter-Claim 
and allege that thev stand readv and willing to distribute 
the trust assets to defendants “when they shall have been 
paid or secured for the amount of compensation which the 
Court may ultimately determine to be fair and proper.” 
(J.A. 46.)* 

On April 27, 1953, defendants also filed a Motion for an 
order directing plaintiffs to deliver the corpus of the trust 
to defendants “less their claim of $60,000” (J.A. 47-4S). 
On April 2S, 1953, counsel for plaintiffs wrote a letter to 
counsel for defendants, acknowledged receipt of a copy 
of the motion, and after reviewing prior negotiations be¬ 
tween the parties (J.A. 69-74) states in part as follows: 

“In principle, therefore, there has never been any 
disagreement amongst counsel but that under some 
circumstances there could be a partial distribution of 
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the trust assets. This procedure, insofar as I was 
concerned at least, was predicated on the fact that 
the only security which the trustees required was lim¬ 
ited to their trustees’ commission in such amount as 
the Court might ultimately determine to he fair and 
proper .” (Emphasis added.) (J.A. 70.) 

As shown by the affidavit of plaintiff O’Neill “ there has 
never been any disagreement amongst the plaintiffs and 
defendants but under certain circumstances all or a part 
of the trust assets should have been delivered” to defend¬ 
ants; that several plans were discussed as follows: 

(a) The retention of a portion of the assets, as security 
for the trustees’ commission; 

(b) The delivery of all trust assets with the beneficiaries 
putting up a corporate surety bond; and 

(c) The delivery of all trust assets with the beneficiaries 
giving their promissory note for security for trustees’ 
commissions (J.A. 56). 

In his letter of April 28, 1953, counsel for plaintiffs 
raised various questions as to contingent tax liabilities, 
with particular reference to a possible gift tax arising out 
of the purchase of the four apartment buildings on behalf 
of the Lois Hechinger England trust Estate at book value 
only; and also with reference to the fact that no audit had 
ever been made of the trustees’ tax returns except in 
respect to the first year or so. (J.A. 72-73.) 

He then states that if the beneficiaries would execute 
an agreement to indemnify, protect and save harmless the 
Trustees from and against all contingent tax liabilities 
arising out of the creation, administration and termination 
of the trust estate, this would be acceptable. Tie concludes 
his letter as follows; 

“In connection with the distribution of partial trust 
assets at this time, I am still willing to accept a cor¬ 
porate surety bond if such is feasible, or for that 
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matter, I am perfectly willing to distribute all of the 
trust assets provided that the beneficiaries execute 
and deliver to the trustees their respective promissory 
notes in the aggregate amount of $60,000 which, of 
course, would only be due and payable in such amount 
as might ultimately be fixed and determined by the 
Court. 

“If neither of these suggestions meet with your 
approval then I suppose we shall have to consider 
what trust assets should be retained and what trust 
assets should be distributed.” (J.A. 73-74.) 

After this letter was written negotiations were had be¬ 
tween the parties with the result that on May 21, 1953 a 
“Receipt, Release and Indemnity Agreement” was exe¬ 
cuted and delivered by plaintiffs and defendants (J.A. 
74-SI). Under the terms thereof, all of the trust assets 
were distributed to the beneficiaries who in turn executed 
and delivered their joint and several promissory note 
payable to the order of plaintiffs in the principal sum of 
$60,000, payable, however, in such amount as the Court 
mav hereafter fix and determine to be fair and reasonable 
compensation to the Trustees or which the defendant may 
agree upon to be fair and reasonable compensation. 
(J.A. 76.) 

On June 15,1953, defendant filed a Motion for Summary 
Judgment on their Counter-Claim which is not supported 
by any affidavit (J.A. 4S-49). Plaintiffs thereupon filed 
a Memorandum in Opposition to Defendants’ Motion for 
Summary Judgment and in support thereof filed the affi¬ 
davit of Plaintiff O’Neill (J.A. 49-59). 

On July 16, 1953, plaintiffs filed a Motion for Summary 
Judgment on defendants’ Counter-Claim, and incorporated 
plaintiff O’Neill’s affidavit as a part thereof. 

Defendants filed no affidavits in opposition to plaintiffs’ 
Motion. Both motions came on for hearing at the same 
time before the District Court. The District Court denied 
defendants’ Motion for Summary Judgment (J.A. 94); 
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and granted plaintiffs’ Motion for Summary Judgment 
(J.A. 95). Notice of Appeal was duly filed by defendants 
on November 25, 1953. 

RULES 

Rule 56, Federal Rules, As Amended, provides in part 
as follows: 

“ (a) A party seeking to recover upon a * * * counter¬ 
claim, * * * may * * * move with or without supporting 
affidavits for a summary judgment in his favor upon 
all or any part thereof. 

‘‘(b) A party against whom a * * * counterclaim 
* * * is asserted * * * may, at any time, move with or 
without supporting affidavits for a summary judgment 
in his favor as to all or any part thereof. 

<< * # # 

“(e) Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify 
to the matters stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. The 
court may permit affidavits to be supplemented or 
opposed by depositions or by further affidavits. 

“(f) Should it appear from the affidavits of a party 
opposing the motion that he cannot for reasons stated 
present by affidavit facts essential to justify his oppo¬ 
sition. the court may refuse the application for judg¬ 
ment or may order a continuance to permit affidavits 
to be obtained or depositions to be taken or discovery 
to be had or may make such other order as is just.” 
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SUMMARY OF ARGUMENT 

The Court Properly Denied Defendants' Motion for Summary 
Judgment and Properly Granted Plaintiffs' Motion for 
Summary Judgment on the Counter-Claim Since No Gen¬ 
uine Issue of Any Material Fact Is Presented and Plaintiffs 
Are Entitled to a Judgment as a Matter of Law. 

While formal issues were developed by the pleadings 
in respect to whether or not the alleged delay of plaintiffs 
in distributing the trust assets was reasonable or unreason¬ 
able and as to whether or not the beneficiaries sustained 
any damages thereby, the uncontradicted affidavit of plain¬ 
tiff O’Neill, the exhibits thereto, and the other undisputed 
documentary evidence presented in the record and con¬ 
sidered bv the District Court conclusivelv show that the 
issues are onlv formal and that no real and genuine issues 
of material facts exist. Under such circumstances, plain¬ 
tiff were entitled to a judgment as a matter of law and the 
Court properly denied defendants ’ Motion for Summary 
Judgment and granted plaintiffs’ motion. 

ARGUMENT 

The Court Properly Denied Defendants' Motion for Summary 
Judgment and Properly Granted Plaintiffs' Motion for 
Summary Judgment on the Counter-Claim Since No Gen¬ 
uine Issue of Any Material Fact Is Presented and Plain¬ 
tiffs Are Entitled to a Judgment as a Matter of Law. 

In the Counter-Claim, defendants specifically alleged that 
following the termination of the trust on July 16, 1952, 
plaintiffs have “for an unreasonable period of time” with¬ 
held eonvevance of the trust assets. Thev also allege that 
‘‘because of the conduct of the plaintiffs in the premises, 
defendants and each of them have been damaged in the 
sum of $40,000 * * *” and claim said amount “as damages 
for unlawfully detaining in their possession and depriving 
the defendants of the possession, full use and enjoyment of 
the corpus of said Trusts from and after July 16, 1952.” 
(J.A. 44-45). 
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In their Reply to the Counter-Claim, plaintiffs specifi¬ 
cally deny these allegations. They further allege that they 
have and enjoy a security interest in the trust assets for 
their just compensation as acting trustees; and that they 
stand ready and willing to distribute the trust assets to 
the defendants when they shall have been paid or secured 
for the amount of compensation which the Court may ulti¬ 
mately declare to be fair and proper. (J.A. 46). 

Plaintiffs filed the affidavit of plaintiff 0 ’Neill in opposi¬ 
tion to defendants’ Motion and also in support of their 
own Motion (J.A. 49-60), which, incorporated therein 
Exhibit A (J.A. 60-66); Exhibit B (J.A. 67-68); Exhibit C 
(J.A. 68-69); Exhibit D (J.A. 69-74); and Exhibit E (J.A. 
74-81). This affidavit fully conforms to the requirements 
of Rule 56(e) of the Federal Rules, as amended. 

In Jameson v. Jameson , 1949, 85 U. S. App. D.C. 176, 
176 F. (2d) 58, 59, this Court, cites with approval the 
decision in Seward v. Nissin, et al, 1942, D. C. Del., 2 F.R.D. 
545, 546, as follows: 

“Affidavits filed by a party in support of or in 
opposition to a motion for summary judgment must 
present evidence. The affidavits should follow ‘sub¬ 
stantially the same form as though the affiant were 
giving testimony in Court.’ ” 

In addition to the affidavit of plaintiff O’Neill, counsel 
for plaintiffs, during the argument on the Motions, handed 
to the District Court a memorandum summarizing the 
pertinent correspondence between the parties which was 
considered by the Court since defendants did not challenge 
its correctness. This memorandum is a part of the record 
on appeal, although not printed, and is generally supported 
either by the affidavit of plaintiff O’Neill or the various 
letters in the record. It is substantially as follows: 

July 31 , 1952 . Letter from Earnest to Hechinger 
Co., Hechinger Properties Co. and Presidential Gardens, 
Inc. requesting information necessary to the winding up 
of the trust. (J.A. 50) 
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July 31, 1952. Letter from Earnest to Littleton re 
trustees’ compensation advising beneficiaries’ counsel that 
the trustees would not transfer all trust assets until they 
have been paid compensation for which they are entitled 
and asserting lien on the trust assets. (.LA. 50, 60-66) 

August 4.1952. Letter from Littleton to Earnest saying 
that he will discuss the matter with the beneficiaries and 
not to expect an immediate reply as he will research ques¬ 
tions of law so as to avoid prospective litigation. (J.A. 51) 

August 6, 1952. Letter from Earnest to Littleton in¬ 
viting discussion on the legal phases of the case. (J.A. 51). 

August G, 1952. Letters from John Hechinger on behalf 
of Hechinger Co., Hechinger Properties Co. and Presi¬ 
dential Gardens, Inc., advising that they would comply 
with the request contained in plaintiffs’ letter of July 31, 
as soon as possible. 

September 5.1952. Letter from John Hechinger (Presi¬ 
dential Gardens) to Earnest advising that information 
requested by letter of July 31, 1952 would be delayed 
approximately ten days due to necessity of closing books 
of the corporation concerned. 

September 5. 1952. Letter from John Hechinger (Hech¬ 
inger Company) to Earnest giving information re Hech¬ 
inger Co. 

September 5.1952. Letter from John Hechinger (Hech¬ 
inger Properties Co.) to Earnest giving information re 
Hechinger Properties. 

August 12.1952. Letter from Littleton to Earnest point¬ 
ing out that corpus should be distributable as trust ter¬ 
minated July, 1952, containing legal discussion of trustees’ 
claim to compensation and inviting discussion as to the 
donative character of the trustees’ services. (J.A. 51, 
S2-92) 

September 10. 1952. Letter from Earnest to Littleton 
replying to letter of August 12 discussing legal position 
of the trustees in regard to compensation, inviting discus¬ 
sion and advising Littleton that he will await his call. 
(J.A. 51-52) 
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September 12, 1952. Letter from Littleton to Earnest 
enclosing memorandum written for Hechinger’s re trustees’ 
compensation. (J.A. 52, 92-93) 

January 5, 1953. Letter from Earnest to Littleton en¬ 
closing copies of 1952 Fiduciary Income Tax Returns and 
D. C. Fiduciary Income Tax Returns advising that they 
will be filed by the trustees and that the beneficiaries should 
include the income set out in their respective returns. 

Further advising that the trustees are in a position to 
proceed with the distribution of the trust assets and that 
due to the situation the trustees would file an abbreviated 
account, but before preparing an account would appreciate 
a discussion as to trustees’ commissions and asks Littleton 
to advise what would be a convenient time for a discussion. 
(J.A. 54-55) 

February 21. 1953. Letter from Earnest to Littleton 
referring to conversation of February 20, 1953, advising 
that in view of beneficiaries’ refusal to pay commission, 
trustees will prepare a simplified accounting showing trust 
assets distributable less reasonable commissions claimed; 
immediately upon Littleton’s return from New Orleans 
arrangements will be made to turn over the trust assets 
not being withheld on account of plaintiffs’ commissions; 
and trustees will sign proxies in regard to stockholders 
meetings. (J.A. 55, 67-68) 

March 10. 1953. Letter from Earnest to Littleton re 
beneficiaries’ respective income tax returns. 

March 20.1953. Letter from Earnest to Littleton advis¬ 
ing that he does not wish to assume responsibility of deter¬ 
mining what trust assets should be retained as security for 
trustees’ commissions and had filed a Complaint that day 
leaving the entire matter for Court’s determination. 

Further suggesting life beneficiaries put up bond in 
order that trustees can distribute, and if this does not 
prove feasible that they should distribute part of the trust 
assets and reserve a sufficient amount, as the court may 
determine. (J.A. 56, 6S-69) 

March 31,1953. Letter from Littleton to Earnest thank¬ 
ing him for an extension of time until May 4, 1953 to file 
responsive pleadings. 
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April 2$, 1953. Letter from Earnest to Littleton ac¬ 
knowledging receipt of motion for order directing plaintiffs 
to deliver corpus, less claim of $60,000, indicating very 
frank and friendly approach to problem of distribution, 
pointing out that he previously suggested a partial dis¬ 
tribution and pointing out the difficulties that might arise 
re tax liability on trustees and asking for indemnity agree¬ 
ments. (J.A. 56, 6S-69) 

April 30, 1953. Letter from Littleton to Earnest sug¬ 
gesting Presidential Gardens’ stock be retained as security 
and discussing tax problems. 

May 11. 1953. Letter from Earnest to Littleton indicating 
that parties had agreed that motion for distribution was 
proper in order for the Court to decide the matter and 
replying to Littleton letter of April 30. Discussions of 
gift tax and tax indemnity agreement. Concludes by saying 
that if Littleton will prepare the proper receipt and in¬ 
demnity agreement there will be no necessity for proceed¬ 
ing with the argument of motion for distribution. 

May 22.1953. Letter from Doherty to Earnest enclosing 
praecipe indicating plaintiffs’ motion to deliver corpus 
withrdawn. 

As we have seen, defendants made no challenge of 
either the above memorandum or the affidavit of plaintiff 
O'Xeill nor did they file any affidavits themselves either in 
support of their motion or in opposition to plaintiffs’ mo¬ 
tion. Neither did they seek to comply with Rule 56(f) of the 
Federal Rules, as amended. The only additional material 
presented by defendants was a letter written by counsel 
for defendants to counsel for plaintiffs dated August 12, 
1952 (J.A. S2-91) and a second letter written by counsel 
for defendants to counsel for plaintiffs dated September 
12,1952 (J.A. 92-93). 

In Foster v. General Motors Corp., 7 Cir., 1951, 191 F. 
(2d) 907, 912 the Court, construing Rule 56(f), states: 

“* * * Plaintiffs marie no attempt to comply with 
this requirement, which raises a presumption , so we 
think, that they were unwilling to put in off davit form 



a statement to the effect that the agreement was made 
in bad faith or that it was discriminatory. Under such 
circumstances, the facts in defendant’s affidavit must 
be taken as true. Stahly, Inc. v. M. H. Jacobs Co., 
et al., 7 Cir., 183 F. 2d 914, 916, certiorari denied 340 
U.S. 896, 71 S. Ct. 239; Gray, et al v. Amerada Petro¬ 
leum Corp. et al, 5 Cir., i45 F. 2d 730. See also 
Griffin v. Griffin, 327 U.S. 200, 235, 66 S. Ct. 556, 
90 L. Ed. 635.” (Emphasis added.) 

In Orvis v. Brickman, et al, 1952, 90 U. S. App. D.C. 266, 
196 F. 2d 762, 765, 766 plaintiff filed an action against two 
doctors claiming false imprisonment. The theory of plain¬ 
tiffs’ case was that defendants would be liable if they 
knew of her detention prior to the receipt of the Court 
Order of Commitment. Defendant moved for summary judg¬ 
ment and filed an affidavit asserting that they were not 
aware of the presence of plaintiff at the Hospital until the 
receipt of the Court order. 

In sustaining the judgment of the District Court grant¬ 
ing summary judgment, this Court said: 

“The District Court pointed out that at no time did 
appellant assert any fact contradictory to the affidavits 
of the doctors. * * * The motion for summary judg¬ 
ment was made more than two years after the suit 
was filed but the appellant had made no effort to 
examine the doctors under the discovery rules. 

“We think the Court was well within the rule which 
provides that summary judgment may be entered if 
there is no genuine issue of a material fact .” 

The uncontradicted affidavit of plaintiff O’Neill, the ex¬ 
hibits incorporated therein, and the undisputed memo¬ 
randum of other correspondence relied upon by plaintiffs 
conclusively show that the alleged delay in making dis¬ 
tribution was either acquiesced in or occasioned by the 
acts and conduct of defendants themselves or their counsel; 
that plaintiffs reasonably required the time from about the 
middle of September, 1952 up iintil January 5, 1953 to 
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wind up the trust estates ; and that there was no delay 
from and after January 5, 1953, which is properly attrib¬ 
utable to plaintiffs or their counsel. 

The first question presented, therefore, is whether or 
not there exists any issue of material fact. We are mindful 
of the rule which this Court adopted in Garrett Biblical 
Institute v. American University, 1947, 82 U. S. App. D.C. 
265, 163 F. 2d 265, 266, as follows: 

“* * * ‘It does not follow that, merely because each 
side moves for a summary judgment, there is no issue 
of material fact. For, although a defendant may, on 
his own motion, assert that, accepting his legal theory, 
the facts are undisputed, he may be able and should 
always be allowed to show that, if plaintiff’s legal 
theory be adopted, a genuine dispute as to a material 
fact exists.’ * * 

The purport of the rule thus adopted by this Court is 
that cross Motions for Summary Judgment do not warrant 
the trial court granting summary judgment unless one of 
the parties is entitled to a judgment as a matter of law 
upon the facts that are not genuinely disputed. While 
formal issues were developed by the pleadings, it becomes 
clear, when they are considered in the light of the uncon¬ 
tradicted affidavit of plaintiff O’Neill and the other docu¬ 
mentary evidence that the issues were formal only. A 
formalism is not a substitute for the necessity of a real 
and genuine issue. 

In Dewey v. Clark, 1950, S6 U. S. App. D.C. 137, 180 F. 
(2d) 766, 772, this Court said in part as follows: 

“ * * * Neither a purely formal denial nor, in every 
case, general allegations, defeat summary judgment. 
On this point the cases decided by this Court must 
rest on their own facts rather than upon a rigid rule 
that an assertion and a denial always preclude the 
granting of summary judgment. Those cases stand 
for the proposition that formalism is not a substitute 
for the necessity of a real or genuine issue. # * 
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In Garcia v. U. S., U. S. Ct. of Claims, 1952,108 F. Supp. 
60S, 613, the Court said as follows: 

“An opposing party may not create a genuine issue 
of fact on a motion for summary judgment merely by 
suggesting that such an issue might arise if the case 
were to go to trial on the merits. On the contrary, 
it is well established that: 

4 When a party presents evidence on which, taken by 
itself, it would be entitled to a directed verdict if 
believed, and which the opposite party does not 
discredit as dishonest, it rests upon tli-at party at 
least to specify some opposing evidence which it 
can adduce and which ivill change the result. * * * 
the record against it was too specific to be met by 
mere hypothesis.’ (Radio City Music Hall Corp. v. 
U. S. 2 Cir., 135 F. 2d 715, 71S, opinion by Judge 
Learned Hand affirming summary judgment for 
plaintiffs.” 

In Surkin v. Charteris, 5 Cir., 1952,197 F. (2d) 77, 79, the 
Court said in part as follows: 

“The sufficiency of the Complaint does not control 
and, although the burden is on the moving party to 
demonstrate clearly that there is no genuine issue of 
fact, the opposing party must sufficiently disclose what 
the evidence will be to show that there is a genuine 
issue of fact to be tried. Wilkinson v. Powell, 5 Cir., 
149 F. 2d 335; Christiansen v. Gaines, S5 U.S. App. 
D.C. 15, 174 F. 2d 534.” 

In Shafer v. Reo Motors, 3rd Cir., 1953, 205 F. 2d 685, 
688, the Court said as follows: 

“The issues presented by the contention present 
questions of fact. They were not raised by Shafer in 
the District Court—he made no * * * offer to submit 
an affidavit presenting his present contentions. * * *” 

* # • # • 

“Since no questions of fact were raised in the Dis¬ 
trict Court they may not be presented nor considered 
here. It is well settled that * * * * the ruling (on a 


► 
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motion for summary judgment) is to be made on the 
record the parties have actually presented, not on one 
potentially possible Madeirense Do. Brasil S/A v. 
Stulman-Emrick Lumbier Co., 2 Cir., 1945, 147 F. 2d 
399, 405. ‘The opposing papers, including pleadings, 
depositions and admissions on file together with affi¬ 
davits , if any, must establish a genuine issue of fact 
in order to defeat a motion for summary judgment.’ 
3 Moore's Fed. Pr. 3190 (1938 ed); Hemler v. Union 
Producing Co., D.C. W.C. La. 1941, 40 F. Supp. 824.” 
(Emphasis added). 

In Tripps v. May , et al, 7 Cir., 1951, 189 F. (2d) 198, 200, 
both parties moved for summary judgment. The Court 
states as follows: 

“ * * # And, as suggested in 3 Barran and Holtzoff, 
§ 1239: ‘In a nonjury case if both parties move for 
summary judgment and the court finds that there are 
issues of fact but that the facts have been fully devel¬ 
oped at the hearing on the motions , the court may pro¬ 
ceed to decide the factual issues and give judgment on 
the merits. This of course amounts to a trial of the 
case and is not technically a disposition by a summary 
judgment’ ”. * * *. (Emphasis added). 

The trial Court, therefore, having found that there was 
a distribution within a reasonable time , and that there 
were no issues of fact since all of the facts had been fully 
developed at the hearing on the two motions, the next 
question is whether plaintiffs were entitled to a judgment 
as a matter of law. 

The duty of trustees to distribute trust assets upon the 
termination of a trust is stated in Restatement, Trusts 
§ 345, as follows: 

“Although the time for the termination of the trust 
has arrived, the trustee is not liable for breach of trust 
merely because he does not immediately convey the 
trust property to the beneficiary entitled to it. The 
duty of the trustee is to wind up the trust within such 
time as under all the circumstances is reasonably re¬ 
quired for the purpose. * * * 
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In those jurisdictions which apparently allow interest 
under certain circumstances for delay in distributing trust 
assets, the test is whether or not the delay was unreason¬ 
able or unjustified. The cases cited by defendants in their 
memorandum correctly state the rule. 

For example, in American Jewish Joint Distribution 
Corny any v. Eisenberg, 1949, 194 Md. 203, 70 Atl. 44, cited 
on pages 9-10 of appellants’ brief, the Court expressly 
states that under the facts there presented, whether interest 
is chargeable or not “depends on whether the delay was rea¬ 
sonable or unreasonable”; and that what “constitutes un¬ 
reasonable delay in making settlement, rendering the exec¬ 
utor personally liable for interest depends upon the facts 
and circumstances of each particular case.” (Emphasis 
added) 

The Maryland case is not in point, since there in contrast 
to this case, the trust funds were uninvested. This clearly 
appears from that portion of the Court’s opinion which was 
omitted by appellants at the top of Page 10 of their brief 
and which reads as follows: 

“Accordingly, when an executor has retained the 
assets of an estate unproductive without any apparent 
reason or necessity, he is guilty of negligence and 
breach of trust and the Orphans’ Court should charge 
him with interest.” (Emphasis added). 

The case of Modes v. Miller, 1S94, 2 App. D.C. 455, cited 
by appellants on pages 8 and 9 of their brief, is not in point, 
since there, as distinguished from the instant case, the trus¬ 
tee mingled trust assets with his own funds, thus using trust 
funds for his own purposes. This Court announced the 
rule in such cases as follows: 

“Where money remains in the hands of trustees 
beyond a reasonable time the burden is on them to ex¬ 
plain or justify their failure to invest it, in order to 
relieve themselves from being made to account for in¬ 
terest thereon.” (Emphasis added.) 
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In Marshall v. Frazier, 193S, 159 Ore. 491, 81 P. (2d) 132, 
a trustee was chargeable with interest on items with 
which his account was surcharged, where he had used trust 
funds as if they were his own. The Court said: 

“Whether interest shall be charged against a trus¬ 
tee depends upon the peculiar facts of each case.” 

In Shepherd v. Dougan, 1938, 5S Idaho 543, (1938), 76 P. 
(2d) 442, 447, the Court says: 

“In Title Insurance and Trust Co. v. Ingersoll, 158 
Cal. 474, 111 P. 360, 366, it was held that whether in¬ 
terest was chargeable against a trustee, and, if any, 
how much, depended upon what justice, under the par¬ 
ticular facts of the case, would require * * * I am of 
the opinion * * # that the charging of interest on trust 
funds depends on whether it would he just andfair to 
do so under the facts of the particular case.^ (Em¬ 
phasis added.) 

On the basis of these decisions alone, plaintiffs were 
clearly entitled to a judgment as a matter of law. But 
there are additional reasons why the judgment must be 
sustained. 

All of the trust assets, save for a very few dollars in¬ 
vested in a savings account, took the form of stock and 
notes in and of corporations controlled by the beneficiaries 
and their families and rental property which was managed 
by a family owned corporation. 

As for the rental property, from and after the termina¬ 
tion date, the rentals accrued directly to the benefit of the 
beneficiaries. 

As for the corporate notes, from and after the termina¬ 
tion date, the interest on such notes accrued directly to the 
benefit of the beneficiaries. 

As for stock in family controlled corporations, from and 
after the termination date, the beneficiaries had full vot¬ 
ing powers because the trustees executed proxies in their 
favor, and no dividends thereon were paid to plaintiffs. 
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For all intent and purposes, therefore, there was a con¬ 
structive distribution of trust assets on July 16, 1952. 
Plaintiffs merely retained bare or naked legal title until 
distribution could be made in an orderly fashion and with 
due regard to the protection of plaintiffs’ interest. 

Properly analyzed, there is no showing that defendants 
have been deprived of the “full use and enjoyment” of the 
trust assets as alleged by them nor in the nature of things 
could such showing be made. As we have seen, the con¬ 
trary is firmly established. 

Nor is there any showing that there was a depreciation 
in value of trust assets during the period of the alleged 
delay in making distribution. Here again, no such claim 
could be substantiated since throughout plaintiffs’ admin¬ 
istration of the trust estates, there was no change in the 
form of trust investment—made as they were, in Hecliinger 
family enterprises, with the advices of defendants. 

Succinctly and plainly stated, there is no showing that 
defendants suffered any damages. The contrary is conclu¬ 
sively demonstrated. It would be both harsh and inequi¬ 
table under such uncontradicted facts—overshadowed as 
they are by the substantially conceded fact that plaintiffs, 
as a result of tlieir initiative all along the way, did actually 
make a final distribution within a reasonable time—to assess 
interest charges against them. Such is not the law. 

In Tucker v. Brown, et al, 1944, 20 Wash. (2d) 740, 150 
P. (2d) 604, 671, the Court said: 

“The theory upon which courts of equity charge in¬ 
terest upon retained trust funds is to compensate the 
owners for the loss of their use.” (Emphasis added.) 

In Be Kenins Trust Estate, 1942, 343 Pa. 549, 23 A. (2d) 
837, the Court says: 

“Damages for the detention of money under the cir¬ 
cumstances here present should be measured by what 
the money so detained would have produced if it had 
been delivered to those entitled to it. 25 C. J. S., Dam¬ 
ages, p. 536, § 52, makes this statement: * Interest will 




be denied where ihere are reasons founded on the con¬ 
duct of plaintiff or otlier special circumstances existing 
in the case, and the justice of the situation requires it.’ 
25 C. J. S., Damages, at p. 560, § 71 states this ‘general 
rule’: ‘The measure of compensatory damages is such 
sum , as will compensate the person injured for the loss 
sustained, with the least burden to the wrongdoer con¬ 
sistent with the idea of fair compensation.’ ” (Em¬ 
phasis added.) 

In Be Koffends’ Will. 1944, 21S Minn. 206, 15 N. W. (2d) 
590, 601, the Court said: 

“Interest is awarded upon equitable principles as 
compensation to the cestui to make him whole. * * * By 
the faliure to pay to the representatives the amount 
due they were deprived of an opportunity to earn the 
income during the time. The award of interest is but a 
substitute for income they might have earned and thus 
in a practical way makes them whole.” (Emphasis 
added.) 

Section 345(f), Retatement, Trusts, states the rule as 
follows: 

“Where it is the duty of the trustee to convey trust 
property to the beneficiary in kind, and the property 
depreciates in value before the conveyance is made, the 
trustee is liable for the amount of such depreciation 
if, but only if, it occurred after the trustee had unrea¬ 
sonably delayed in making the conveyance.” (Empha¬ 
sis added.) 

In Neary v. City Bank Farmers Trust Co., 1940, 24 
X. Y. S. (2d) 264, 260 App. Div. 791, the Court, after stating 
that a trustee upon termination is entitled to a reasonable 
period for winding up, then states: 

“If the trustee unduly delays in winding up the trust, 
it is liable for depreciation in value of the trust prop¬ 
erty.” (Emphasis added.) 

See Also: McBride v. McBride, 1936, 262 Kv. 452, 90 
S.W. (2d) 736; Matter of Jacob’s Estate, 1934, 152 
Misc. 139, 143, 273 N.Y. 279. 
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In Re Whitney’s Estate, Cal., 1926, 248 P. 754, 757, 
the Court said: 

“The liability of a trustee to pay interest must be 
determined from the character of the trust, and the 
circumstances attending its administration. The getv- 
cral rule is that a trustee, acting in good faith, who 
keeps funds in his hands ready to distribute should not 
be charged with interest thereon.” (39 Cyc. 422). 
(Emphasis added.) 

When the undisputed facts are considered in the light of 
these additional authorities, it becomes evident then that 
plaintiffs were entitled to a judgment as a matter of law. 

Nor should plaintiffs be either criticized or condemned, 
as they have been by defendants, for asserting a security 
interest in the trust assets. This right is accorded them 
under the law. 

Section 345(g) Restatement, Trusts, states: 

“The trustee will not be compelled to transfer the 
trust property to the beneficiary until he is paid or 
secured for the amount of compensation to which he 
is entitled for his services as trustee.” 

Section 242(e) states: 

“Lien for Compensation—The trustee need not pay 
* * * over principal without deducting the compensa¬ 
tion to which he is entitled with respect to the prin¬ 
cipal. To this extent the trustee has a security interest 
in the trust property for his compensation.” 

Section 345(e) states: 

“When the time for the termination of the trust has 
arrived it is the duty of the trustee to proceed with 
expedition to wind up the trust and distribute the 
estate. The trustee is entitled to take such time and 
such steps as are reasonably necessary for the pro¬ 
tection of the interests of the beneficiary and for the 
trustees own protection.” (Emphasis added). 
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In Scott on Trusts, Sec. 345.2, the rule is stated as follows: 

“Although the time for the termination of the trust 
has arrived, the trustee will not be compelled to trans¬ 
fer the trust property to the beneficiaries entitled to it 
until he is paid or secured for the compensation to 
which he is entitled for administering the trust, and 
until he is paid or secured for the amount of expenses 
properly incurred by him in the administration of the 
trust. As we have seen, the trustee has a lien on the 
trust property for his compensation and expenses. 
* * * ” (Emphasis added). 

In Bradbury v. Birchmore, 1S75, 117 Mass. 569, the 
Court held that the trustees had an equitable lien for lia¬ 
bilities incurred by them in good faith although in excess 
of what was absolutely necessary; and that the beneficiaries 
must pay or secure the trustees before they are entitled to 
a conveyance of the trust assets. 

In Both well v. Both well, 1933, 2S3 Mass. 563, 1S6 N. E. 
662, 665, the same rule was applied and the beneficiaries 
petition for conveyance was dismissed because the trustees 
were due $10,000 in fees and owed a $5,000 attorney fee 
and the personal property of the estate available to be ap¬ 
plied to the payment of these obligations was less than 
$5,000. 

See Also: Daly v. Crawford, 1932, 279 Mass. 262, 181 

N.E. 396, 398 and Biggs v. Barrett , 1941, 308 Ill. 

App. 549, 32 N.E. (2d) 382, 392. 

The record shows beyond any question that plaintiffs 
acted in the utmost good faith and in the exercise of rea¬ 
sonable diligence. Once the parties reached any agreement, 
(J.A. 74-81), releasing plaintiffs from any liabilities as 
acting trustees, indemnifying plaintiffs for contingent tax 
liabilities and securing plaintiffs for the payment of their 
fair and just compensation by giving plaintiffs, defend¬ 
ants’ note for $60,000, all trust assets w-ere promptly 
distributed. 


Tersely put, defendants, contrary to the position formerly 
taken by them, as clearly appears from the companion case 
on appeal, would now assert that plaintiffs are not entitled 
to any compensation for their long years of faithful serv¬ 
ices as “acting trustees”; and at the same time would have 
the Court penalize the “acting trustees” by assessing in¬ 
terest against them for an alleged delay in distribution, 
even though there was a constructive distribution, the al¬ 
leged delay was either acquiesced in or occasioned by de¬ 
fendants themselves, or in any event has been found on the 
undisputed facts to have been reasonable. 

In accordance with defendants’ theory, plaintiffs’ just 
reward for administrating a trust estate, the corpus of 
which is in excess of $2,000,000, for over 11 years, is the 
payment by plaintiff of $40,000 in damages— where no dam¬ 
ages were sustained in fact. This does not make for good 
sense or sound reasoning. 

CONCLUSION 

There are no disputed facts here. Defendants novel 
contention that they are entitled to interest by the isolated 
fact of mere elapse of time alone, following the termina¬ 
tion of the trust, is not supported by any authorities and 
is wholly disavowed by the cases cited by defendants them¬ 
selves. Conversely under the applicable rules of law, 
plaintiffs were clearly entitled to a judgment as a matter 
of law. The District Court committed no error in so 
holding. 

Accordingly, the judgment should be affirmed. 

Respectfully submitted, 

James M. Earnest 
Fred M. Vinson, Jr. 

Attorneys for Appellees 
1000 Woodward Building 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BERNARD V. O’NEILL 
4124 Tenth Street, N. E. 

Washington, D. C. 

JULIUS WOLF 
51S Quackenbos Street, N. W. 

Washington, D. C. 

STANFORD E. ABEL 
4700 Connecticut Avenue, N. W. 

Washington, D. C. 

Plaintiffs, 

vs. 

JOHN W. HECHINGER 
c/o Hechinger Company 
15th and H Sts., N. E., 

Washington, D. C. 

SYLVIA F. HECHINGER 
4000 Cathedral Avenue, N. W. 

Washington, D. C. 

LOIS HECHINGER ENGLAND 
2332 Chain Bridge Road, N. W. 

Washington, D. C. 

Defendants. 

Civil Action #1258—’53 
Complaint 

(For Declaratory Judgment and Other Relief.) 

1. Jurisdiction of this Court is based on the amount 
in controversy, being in excess of $3,000; and jurisdic¬ 
tion is also invoked under the general equity powers of 


this Court, Sections 11-306, 1951 D. C. Code and under 
22 U. S. C. A. Section 2201. 

2. On July 31, 1935, one Sidney L. Heehinger, as 
Settlor, executed a trust instrument with himself and 
plaintiff Julius Wolf, as Trustees, a true copy of which 
is annexed hereto as Exhibit A and expressly made a 
part hereof. 

3. Defendant Sylvia F. Heehinger is the wife of the 
said Sidney L. Heehinger; defendant John W. 

2 Heehinger is the son of the said Sidney L. Hech- 
inger, and defendant Lois Heehinger England is 
the daughter of the said Sidney L. Heehinger; and de¬ 
fendants collectively are the named life beneficiaries 
under said trust instrument. 

4. At the time of the execution and delivery of the 
aforesaid trust instrument, the Settlor and the Trustees 
designated therein, as aforesaid, and the beneficiaries 
thereunder, were and now are all residents of the District 
of Columbia, and all of the trust assets were then, have 
since been and are now located in the District of Colum¬ 
bia, except certain buildings which are located in the 
State of Virginia, as hereinafter more fully appears. 

5. Concurrently with the execution and delivery of 
the aforesaid trust instrument the said Sidney L. Hechin- 
ger and plaintiff Julius Wolf entered into a certain letter 
agreement relative to the payment of trustees’ commis¬ 
sions, likewise dated July 31, 1935, a true copy of which 
is annexed hereto as Exhibit B and expressly made a 
part hereof. 

6. From and after July 31, 1935, the said Sidney 
L. Heehinger and plaintiff Julius Wolf, as the named 
trustees in said trust instrument entered upon their 
duties as such trustees and actively served as such trus¬ 
tees until January 23,1941. 


7. Paragraph 9 of the aforesaid trust instrument 
provides that any trustee or co-trustee may resign at any 
time; that the said Sidney L. Heehinger, as trustee 
thereunder, shall have the right at any time, by an in¬ 
strument in writing executed by him, to appoint a trust 
company or banking institution having a trust depart¬ 
ment and an office within the District of Columbia, as 
co-trustee thereunder. 

8. On January 23, 1941, the said Sidney L. Heehinger, 
contrary to the express terms of Paragraph 9 of 

3 the aforesaid trust instrument executed an instru¬ 
ment in writing whereby he purported to resign as 
trustee under said trust instrument “in favor” of the 
three plaintiffs, a true copy of which is annexed hereto 
as Exhibit C and expressly made a part hereof. 

9. Also, on January 23, 1941, the said Sidney L. Hech- 
inger wrote a letter to the three plaintiffs wherein he 
purported to fix the amount and the terms and conditions 
under which plaintiffs would become entitled to a com¬ 
mission or compensation for acting as trustees under the 
aforesaid trust instrument which was signed by the plain¬ 
tiffs in writing on January 24, 1941, or one day after 
the said Sidney L. Heehinger, according to the terms of 
said instrument, ceased to be a co-trustee under said 
trust instrument. A true copy of said instrument is 
annexed hereto as Exhibit D and expressly made a part 
hereof. 

10. From and after January 23, 1941. plaintiff acted 
as the sole trustees under the aforesaid trust instrument, 
and in such capacity administered the trust estate for 
the uses and purposes and in the manner and form as 
directed and required under the terms thereof without 
interference or molestation on behalf of defendants as 
the life beneficiaries thereunder until on or about the 
30th day of September, 1950, at which time the defend- 


ants, or certain of them who had become possessed of the 
books and records of the trust, declined and refused to 
surrender them to the trustees so that they might prop¬ 
erly continue with their administration of the trust estate. 

11. Thereupon, plaintiffs, on December 9, 1950, filed 
an action in this Court against the aforesaid beneficiaries, 
the defendants herein, and the aforesaid Sidney L. Hech- 
inger, for a mandatory injunction, being Civil Action No. 
53S5-50, and in their complaint sought to have the Court 
enter a judgment requiring defendants in the action or 
such of them as had actual physical custody and posses¬ 
sion of the books and records belonging to the trust 
estate, to turn them over to plaintiffs so that plaintiffs 
might properly continue with the administration of said 
trust estate. 

4 12. The aforesaid Civil Action No. 5385-50 came 

on for final hearing on June 22, 1951, and inasmuch 
as it developed during the course of an oral argument 
on June 21, 1951, upon interrogation by the Court, that 
defendant John W. Hechinger solely had custody and 
possession of all of the books and documents in question, 
a mandatory injunction was issued against defendant 
John W. Hechinger requiring him to surrender and turn 
over to plaintiffs all books of account, records, documents 
and the like relating to the administration of said trust 
estate. 

13. Defendant John W. Hechinger thereafter turned 
over to plaintiffs all of the books of account and other 
documents required under the terms of the aforesaid 
order dated June 22, 1951, and the plaintiffs thereupon 
continued to administer the aforesaid trust estate until 
on or about July 16, 1952, when, in accordance with 
Paragraph 3 of the aforesaid trust instrument, the trust 
terminated. 
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14. On or about January 5, 1953, plaintiffs prepared 
and filed 1952 United States Fiduciary Income Tax Re¬ 
turns and District of Columbia Fiduciary Income Tax 
Returns, forwarded copies of them to counsel for defend¬ 
ants, and advised counsel for defendants that since the 
trust had terminated in accordance with its own terms 
and the trustees had completed their duties in the prem¬ 
ises by the preparation and filing of the aforesaid re¬ 
turns, the trustees were in a position to proceed with the 
distribution of trust assets in the manner and form as 
provided in Paragraph 7 of the aforesaid trust instru¬ 
ment, but that before so doing they would like to reach 
an agreement with defendants, as the life beneficiaries 
under said trust instrument for the payment of appro¬ 
priate compensation to plaintiffs for their services as 
trustees in the administration of said trust estate from 
and after January 23, 1941, to the end period of said 

trust, namely, July 16, 1952, but defendants de- 
5 dined and refused to pay plaintiffs any compen¬ 
sation or commission whatsoever for their serv¬ 
ices, alleging that plaintiffs were and are barred from 
claiming any trustees commission or compensation, under 
and bv virtue of the aforesaid letter which was signed bv 

• C7 • 

plaintiffs on January 24, 1941, as aforesaid, being Ex¬ 
hibit D hereto annexed. 

15. Plaintiffs further allege that for sometime prior 
to May, 1947, discussions were had between plaintiffs 
and defendants or certain of them in respect to the 
validity of the appointment of plaintiffs as trustees under 
said trust instrument evidenced by the aforesaid resigna¬ 
tion of the aforesaid Sidnev L. Heehinsrer, dated Januarv 
23, 1941, being Exhibit C hereto annexed, and the right 
of plaintiffs to serve as trustees in the premises and as 
well, the validity of the aforesaid letter of Sidney L. 
Heehinger dated January 23, 1941, being Exhibit D 
hereto annexed: that some discussions were also had 


about the possible resignation of plaintiff Stanford E. 
Abel; that the defendants advised plaintiffs that although 
the said Sidney L. Hechinger had resigned as co-trustee, 
effective January 23, 1941, he had not reserved the power 
to designate plaintiffs as trustees; that such appointment 
was void and of no legal effect, and correspondingly, 
plaintiffs took the position that under such circumstances, 
the letter signed by them on January 24, 1941 was 
equally void and of no legal effect: that defendants ad¬ 
vised plaintiffs that they wanted to fully protect plaintiffs 
on account of all prior acts and deeds done or performed 
while acting in the capacity of trustees of said trust and 
also were desirous of having plaintiffs O’Neill and Wolf 
continue to act as trustees in the future administra¬ 
tion of said trust: that a formal written agree¬ 
ment was prepared by defendants or their counsel for 
execution by plaintiffs and defendants, which assumes 
that plaintiff Stanford E. Abel has resigned and then pro¬ 
vided that plaintiffs Bernard V. O’Neill and Julius Wolf, 
or the survivor “shall now and hereafter constitute and 
be the trustees of said trust until the termination there¬ 
of, as provided in the instrument creating the 
6 same”: and further provides “that the acts and 
deeds of the said Julius Wolf, Stanford E. Abel 
and B. V. O’Neill, while acting in the capacity of trustees 
of said trust, be confirmed, accepted and ratified”; that 
said agreement was fully approved and agreed to by all 
of the defendants but was never executed and delivered 
since plaintiff Stanford E. Abel did not agree to resign 
as trustee: and plaintiffs continued to act as trustees of 
said trust on the premise that their services rendered in 
the past as trustees and their future services as trustees 
in the administration of the trust were acceptable to de¬ 
fendants as the beneficiaries, as aforesaid: and that plain¬ 
tiffs would receive fair and reasonable compensation for 
their services theretofore performed, as well as those 




which would be required in the future in the administra¬ 
tion of the trust. 

16. Plaintiffs further allege that in the aforesaid Civil 
Action Xo. 53S9-50, there was attached as Exhibit A to 
the Complaint, a copy of the aforesaid trust instrument, 
and there was also attached as Exhibit B, the aforesaid 
resignation of the said Sidney L. Hecliinger, being Ex¬ 
hibit C hereto annexed; that the life beneficiaries under 
said trust instrument, being the defendants herein filed a 
joint answer to the Complaint and in their second de¬ 
fense, Sub-paragraph (d), consistent with the original 
position which defendants had theretofore taken as herein 
set out in Paragraph 15 hereof, they allege in part as 
follows: 

‘‘Defendants admit that on or about January 23, 1941, 
Sidney L. Hecliinger resigned as Trustee of said Trust 
Instrument of July 31, 1935; but they deny that said Sid¬ 
ney L. Hecliinger, as Settlor of the Trusts, exercised the 
power of appointing Substituted Trustees as related by 
Paragraph 9 of said Trust Instrument (Exhibit ‘A’ to the 
complaint herein); and inasmuch as Exhibit ‘B ? to the 
complaint appears to be in conflict with the provisions 
of Paragraph 9 of the Trust Instrument of July 
7 31, 1935, defendants deny that any of the plaintiffs 

may be deemed to be Trustees of said Trusts by 
virtue of the provisions of Exhibit ‘B’ to the complaint.” 
(Emphasis added.) 

17. Plaintiffs further allege that in the aforesaid 
Civil Action 53S9-50, the life beneficiaries under said trust 
agreement filed an amended answer and counter-claim in 
which they alleged in substance that the plaintiffs had 
made it clear to defendant John W. Hecliinger that plain¬ 
tiffs had repudiated or in any event did not consider the 
aforesaid letter signed by them on January 24, 1941, 
being Exhibit D hereto annexed, to be valid and binding; 


and in their prayers for relief they sought to have the 
Court adjudge and decree that the aforesaid letter dated 
January 23, 1941, was binding and of legal force and 
effect and hence constituted a bar to any claim by plain¬ 
tiffs for compensation for their services as trustees under 
the aforesaid trust instrument; and in their reply to the 
aforesaid counterclaim, plaintiffs alleged that at the time 
of the execution and delivery of the aforesaid letter dated 
January 23, 1941 no consideration was paid to any of the 
plaintiffs for a waiver of their right to a commission 
other than under the limited circumstances more fully 
recited therein; that such waiver was exacted from plain¬ 
tiffs by virtue of the peculiar relationship of the parties 
which existed at the time, namely, all of the plaintiffs 
were then in the employ of the settlor, the said Sidney 
L. Hechinger; that the said Sidney L. Hechinger, as set¬ 
tlor, only reserved unto himself the right to appoint a 
trust company or banking institution having a trust de¬ 
partment within the District of Columbia as co-trustee 
under said trust instrument in the event of his resigna¬ 
tion as co-trustee thereunder; that in purporting to resign 
as co-trustee in favor of plaintiffs, the said Sidney L. 

Hechinger, had acted contrary to the powers ex- 
S pressly reserved unto himself in and by said trust 
instrument; that if said letter of January* 23, 1941 
could be said to be valid for the purpose of effecting the 
resignation of the said Sidney L. Hechinger as co-trustee, 
nevertheless he had completely divested himself of any 
power or authority to enter into a commission agreement 
with plaintiffs for their services in acting as trustees 
under said trust instrument: and that said purported com¬ 
mission agreement was therefore, void and of no legal 
effect: that plaintiffs had nevertheless entered upon their 
duties as trustees under said trust instrument and had 
conscientiously and in good faith served as trustees there¬ 
under from and after January 23, 1941, without receiving 
any compensation therefor: and accordingly, they were 


10 A 


entitled to receive fair and reasonable compensation for 
such services. 

IS. Plaintiffs further allege that during the pre-trial 
proceedings of the aforesaid Civil Action No. 53S9-50, held 
on June 7, 1952, counsel for defendant, when interrogated 
by the Court, conceded that in the aforesaid trust instru¬ 
ment the said Sidney L. Hechinger had only reserved 
unto himself the power to appoint a trust company or 
banking institution having a trust department within the 
District of Columbia, and that in appointing plaintiffs 
as trustees under said trust instrument the said Sidney 
L. Hechinger had not acted in accordance with the pow¬ 
ers reserved unto himself in said trust instrument; and 
also, stated that they wished a determination by the 
Court as to the validity and binding force and effect of 
the said letter dated January 23, 1941, for in the absence 
of such determination, the matter of compensation of the 
trustees would arise again when the trust terminated; 
but after the entry of the aforesaid mandatory injunc¬ 
tion against defendant John W. Hechinger, the life bene¬ 
ficiaries dismissed the aforesaid counter-claim so that 
there has never been a judicial determination of plain¬ 
tiffs’ right to receive compensation for their services as 
trustees under the aforesaid trust instrument. 

9 19. Plaintiffs further allege that under the terms 

of the aforesaid trust instrument, the said Sidney 
L. Hechinger, conveyed to the trustees named therein, 
975 shares of the capital stock of Hechinger Properties 
Company, a Delaware Corporation, owning and holding 
certain real estate and other property in the District of 
Columbia, and the trust instrument directed the said trus¬ 
tees to hold the trust estate for the use and benefit of 
defendant, Sylvia F. Hechinger, defendant John W. Hech¬ 
inger, then 15 years old and defendant, Lois Hechinger 
England, then 10 years old, in and upon the following 
terms: 
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“A. The equitable title to the Trust Estate was to 
vest in the three said beneficiaries in equal shares; the 
income from each of the three Trust Estates could be 
expended by the said Trustees for the maintenance, sup¬ 
port and education of the beneficiaries thereof and/or 
for services rendered to or for them; and in the exclusive 
discretion of the said Trustees when the Settlor’s said 
son and daughter attain the age of 21 years respectively, 
the income could be paid to him or her in quarterly in¬ 
stallments, and the income of the Settlor’s wife could be 
paid to her at any time in the discretion of said Trustees. 

“B. The Trust was to continue until the Settlor’s said 
daughter shall attain the age of twenty-seven (27) years; 
and upon her attaining such age or in the event of her 
death before doing so, upon the Settlor’s said son attain¬ 
ing the age of twenty-seven (27) years, the Trust is to 
cease and determine and the Trust Estate is to then be 
paid over to the three said beneficiaries in equal shares 
or to the survivor or survivors of them.” 

20. Plaintiffs further allege that in the actual admin¬ 
istration of the three Trust Estates they have not made 
any disbursements of income: that they have utilized ac¬ 
cumulated income in the three Trust Estates to make 
other investments; that as a result thereof the corpus of 
the three Trust Estates have become greatly increased; 
that as of July 16, 1952, the date of termination of the 
aforesaid Trust, the three Trust Estates were of 
10 the reasonable value of $2,157,721.02 and consist 
of the following which under paragraph 7 of said 
trust instrument are distributable to defendants, namely: 
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Sylvia John Lois(H) 
Hechinger Hechinger England 


“Xotes Receivable . 

Savings Accounts. 

Presidential Garden Stock.. 

Hechinger Properties Co. 

Stock . 

Presidential Gardens Build¬ 
ings (This asset consists of 
4 apartment buildings sit¬ 
uate in Alexandria, Va.). 

Accounts Receivable . 

Total. 

Grand Total. 


$ 20,077.14 $ SI,541.32 $ 89,741.34 

1,711.0S 3,113.59 1,444.71 

. 67,224.96 101,887.83 

462,7S6,9S 462,786.98 462,786.98 


. 382,477.33 

. 19,540.78 

$485,175.20 $614,666.85 $1,057,878.97 

$2,157,721.02” 


21. Plaintiffs further allege that by reason of the 
facts hereinabove set out in paragraph 15 hereof, the 
letter dated January 23, 1941, signed by them on January 
24, 1941, as aforesaid, was and is void and of no legal 
effect; that an actual controversy exists between plain¬ 
tiffs and defendants in respect thereto, and as well in 
respect to whether it bars plaintiffs from having and re¬ 
ceiving fair and reasonable compensation for their serv¬ 
ices as trustees in the administration of said trust from 
and after January 23, 1941 to July 16, 1952, the date of 
termination of said trust. 


22. Plaintiffs further allege that they are advised that 
they, as trustees as aforesaid, cannot be compelled to 
transfer the trust assets to defendants, as the life bene¬ 
ficiaries under said trust instrument until they are paid 
or secured for the amount of compensation to which they 
are reasonably entitled for their services as trustees; and 
also that plaintiffs, as trustees as aforesaid, have and 
enjoy a security interest in the trust assets for their just 
compensation: that they stand ready and willing to 
11 distribute the trust assets to defendants, as the life 
beneficiaries under said trust instrument, as pro¬ 
vided in Paragraph 7 thereof, when there shall have been 


< 
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a determination of plaintiffs’ rights to receive compensa¬ 
tion and the amount thereof; that the fair and reasonable 
value of their services so rendered is the sum of $60,000, 
which, based upon an evaluation of the trust assets of 
$2,157,721.02, results in a commission in the aggregate 
for the three trustees of approximately 2.7S per cent; 
but plaintiffs submit the entire matter to this Court for 
such determinaiton as it deems to be fair and equitable 
under all the circumstances. 

WHEREFORE, the premises considered, plaintiffs pray 
judgment as follows: 

1. That the Court declare the rights and other legal 
relations of plaintiffs and defendants; 

2. That the Court declare and adjudge that the said 
letter signed by them on January 24, 1941. being Exhibit 
D hereto annexed, is void and of no legal effect; 

3. That the Court in any event declare and adjudge 
that plaintiffs are entitled to reasonable compensation for 
acting as trustees under said trust instrument from and 
after January 23, 1941 to July 16, 1952, the date of 
termination of said trust instrument; 

4. That the Court determine and fix the amount of 
compensation to which plaintiffs are entitled for their 
services rendered in the administration of the trust here 
involved for the period from and after January 23, 1941 
to July 16, 1952, the date of termination of said trust 
instrument. 

5. For such other and further relief as to the Court 
may seem just and proper. 

/s/ Bernard V. O’Neill 
Bernard V. O’Neill 

/s/ Julius Wolf 
Julius Wolf 
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/s/ Stanford E. Abel 
Stanford E. Abel 

/s/ James M. Earnest 
James M. Earnest 

/s/ Fred M. Vinson, Jr. 

Fred M. Vinson, Jr. 

Attorneys for Plaintiffs 
1000 Woodward Bldg. 

Washington, D. C. 

12 Filed Mar 20 1953 Harry M. Hull, Clerk 

Exhibit “A” 

THIS INDENTURE, Made and entered into this 31st 
day of July, 1935, by and between Sidney L. Hechinger, of 
Washington, District of Columbia, herein designated the 
‘‘settlor of the trust”, and Julius Wolf and Sidney L. 
Hechinger, herein designated the “trustees”, witnesseth: 

THAT Sidney L. Hechinger, settlor of the trust, is the 
owner of the following properties: 

975 shares of the capital stock of the Hechinger Prop¬ 
erties Company, a Delaware corporation owning and 
holding real estatae and other property in the Dis¬ 
trict of Columbia, 

which, will all other properties that may become hereafter 
a part of the trust estate, are herein designated the 
“estate” or the “trust estate”: and 

THAT it is the desire and intention of the settlor of 
the trust to make of said properties a trust estate for the 
benefit of his wife, Sylvia F. Hechinger, and his two 
children, John W. Hechinger (a son) and Lois Hechinger 
(a daughter), said son now being fifteen (15) years of 
age and said daughter ten (10) years of age, the three 
being herein designated as the “beneficiaries”: and 


A 
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THAT in consideration of the love and affection of 
the settlor of the trust for his said wife and children, and 
the desire on his part to make financial provision for 
them, and of the stipulations herein expressed and sub¬ 
ject to such stipulations, the settlor of the trust does 
hereby grant, convey, assign, transfer and set over unto 
the trustees all and singular the trust estate hereinabove 
described: 

13 TO HAVE AND TO HOLD the trust estate unto 
the said trustees, their successors and assigns, but 
upon the conditions and for the purposes and upon the 
express trusts following, viz: 

1. The equitable title to said estate shall vest in the 
beneficiaries in equal shares, viz., to one-third of said 
estate in each beneficiary; and the said estate and all 
accretions thereof shall be held and administered by the 
trustees for the benefit of the beneficiaries, that is to say, 
one-third thereof for the use and benefit of each benefi¬ 
ciary. The income from said trust estate, or so much 
thereof as shall be deemed necessary by the trustees, 
may be expended by the trustees for the board, clothing, 
support, maintenance, education of the beneficiaries, and/ 
or for services rendered to or for them, which expendi¬ 
tures of income shall be made by the trustees from time 
to time when and as needed, provided, however, the in¬ 
come shall be divided into three equal shares, one for 
the benefit of each beneficiary, and there shall be no 
encroachment upon the share of income of any beneficiary 
for the purpose of expenditure for any other beneficiary. 
In the exclusive discretion of the trustees, as my said son 
and, later, mv said daughter attain the age of twentv-one 
(21) years, the income may be paid to him or her in 
quarterly installments. The share of income of my said 
wife may be paid to her at any time, in the discretion of 
my trustees. The trustees may, in their exclusive discre¬ 
tion, encroach upon his or her share of the corpus of 
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the trust estate, should it be necessary to do so in order 
to defray any of said expenses of any of the beneficiaries 
or they may, in their exclusive discretion, use any of the 
accumulated income of such share for that purpose; 
and 

14 2. Should any one or more of the beneficiaries 

die during the term of the trust herein created, 
his or her or their shares of the trust estate and of the 
accumulated income thereon, if any, shall vest beneficially 
in the survivor or survivors of such beneficiaries. The 
share or shares so taken by right of survivorship shall, 
however, remain subject to the terms of the trust herein 
created for the remainder of the term thereof. Should all 
of the beneficiaries die during the term of this trust, the 
trust herein created will at once cease and determine, and 
the corpus and any accumulated income shall be paid 
over to the heirs-at-law of the last survivor of the bene¬ 
ficiaries; and 

3. The normal term of the trust herein created is 
this: It shall continue until mv said daughter shall 
attain the age of twenty-seven (27) years. If she, my 
said daughter, should die before reaching that age, the 
trust shall continue until my said son shall attain the age 
of twenty-seven (27) years. When my said daughter 
shall attain the age of twenty-seven (27) years, or, in the 
event of her death before doing so, when my said son 
shall attain the age of twenty-seven (27) years, the trust 
herein will cease and determine and the trust estate will 
then be paid over to the beneficiaries in equal shares or 
to the survivor or survivors of them; and 

4. The trustees shall have the power to take and to 
hold the trust estate and to administer the trust in ac¬ 
cordance with the provisions of this indenture; to sell 
anv or all of the trust estate, and to invest and reinvest 
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the proceeds or any undistributed income of the estate in 
other property; and to pay over the income and/or the 
corpus of the estate as herein provided. With respect of 
any shares of stock included in the trust estate, the trus¬ 
tees shall have power, in person or by proxy, to 
15 vote such shares at any meeting of the stockholders 
of the corporation by which issued, and to exercise 
at any time all rights which the other stockholders of the 
same corporation may have, including the right to con¬ 
sent to any proposed corporate act or acts, such as the 
dissolution or the reorganization of the corporation or 
corporations, or the consolidation or merger of such cor¬ 
poration or corporations to or with another corporation 
or other corporations; and 

5. It shall be the duty of the trustees to exercise at 
all times due diligence and care in conserving the estate 
and in investing and reinvesting the corpus or undis¬ 
tributed income of the estate to the end that the estate 
in their hands shall at all times be invested in reasonably 
safe securities or other properties and, generally, to ad¬ 
minister the trust and pay over the income and corpus of 
the estate as herein specified, provided, however, that 
the trustees may, in their exclusive discretion, continue 
the investment of the trust estate or any part thereof in 
stock of the Hechinger Properties Company and the con¬ 
tinued investment of all or any part of the trust estate in 
stock of that company shall be lawful and proper, any¬ 
thing in the laws or court decisions in effect in the Dis¬ 
trict of Columbia to the contrary notwithstanding; and 

6. During the term of the trust herein created, the 
settlor of the trust reserves unto himself full powder and 
right to transfer money or other property to the trustees, 
the same to become an addition to the trust estate and 
to be subject to the provisions of this indenture; and 

7. Upon the termination of the trust, the trustes shall 
make settlement of and shall forthwith surrender and 
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deliver the trust estate and any accumulated income 
thereon, together with all evidences of title to the 
16 trust estate, such as but not limited to bonds, notes, 
certificates of stock, and so forth, to the person or 
persons entitled thereto hereunder, and shall likewise exe¬ 
cute, acknowledge and deliver to such persons any or all 
instruments in writing necessary to divest all title and 
interest of the trustees and to vest in such person or per¬ 
sons so entitled to receive same full and complete title 
to the trust estate and any accumulated income thereon; 
and 

8. Their signatures hereto as trustees shall evidence 
the delivery of the trust estate to the trustees, and ac¬ 
ceptance of the powers and duties herein provided, and 
their obligation to administer the trust in accordance with 
the terms hereof; and 

9. Sidney L. Hechinger, as trustee hereunder, shall 
have the right at any time, by an instrument in writing 
executed by him, to appoint a trust company or banking 
institution having a trust department and an office within 
the District of Columbia, as co-trustee hereunder; and 
any such trust company or banking institution so ap¬ 
pointed, endorsing hereon its acceptance, shall have the 
same duties, powers, discretion and liability as if origi¬ 
nally appointed trustee hereunder. Any trustee or co¬ 
trustee may resign at any time; and 

10. This indenture is made, executed and delivered in 
the City of Washington, District of Columbia, and the 
trust herein created shall be deemed to be a District of 
Columbia trust and shall, subject to the provisions hereof, 
be governed by the laws in force in the District of 
Columbia. 

IN TESTIMONY WHEREOF the parties to this in¬ 
denture have hereunto subscribed their names and af- 


fixed their seals, in triplicate, on the day and year first 
above written. 

/s/ Sidney L. Hechinger (SEAL) 
Settlor of the Trust 

/s/ Julius Wolf (SEAL) 

/s/ Sidney L. Hechinger (SEAL) 
Trustees. 

# * m * 
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Exhibit B 

July 31,1935 

Mr. Julius Wolf, 

Washington, D. C. 

Dear Sir:— 

I have named you as co-trustee with myself of a trust 
estate I am this day creating for the benefit of my wife 
and two children; and I am 'writing you this letter so as 
to evidence in writing the arrangement between us re¬ 
garding your compensation as trustee. 

You are to receive no compensation for acting as such 
trustee during my lifetime. In the event of my death, 
however, during the term of the trust, you are to receive 
as such compensation 2% of the corpus of the trust estate 
that comes into your hands and is distributed by you, 
such commission to be paid you upon the termination of 
the trust. You are not to receive any commission on the 
income. 

T am sending this letter in duplicate so that you may 
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endorse on one of the copies your acceptance of this 
arrangement. 

Very truly yours, 

/s/ Sidney L. Hechinger 

SLH 

Accepted this 31st day of July, 1935. 

/s/ Julius Wolf 

19 Filed Mar 20 1953 Harry M. Hull, Clerk 

Exhibit “C” 

I, SIDNEY L. HECHINGER, of Washington, District 
of Columbia hereby resign in favor of Julius Wolf, Stan¬ 
ford Abel, and B. V. O'Neill, all of Washington, District 
of Columbia, my position as trustee of a trust created on 
the 31st day of July, 1935 by me as settlor of the trust, 
and Julius Wolf and myself as trustees of the trust, 
said trust having been created by a written instrument, 
to which this writing may be attached. From and after 
this date I shall no longer be such trustee, but all powers 
and duties of the trustees under the written indenture 
shall be vested in said Julius Wolf, Stanford Abel, and 
B. V. O’Neill. A majority of the trustees may act in any 
matter coming before them as trustees. 

IN TESTIMONY WHEREOF, I have hereunto signed 
my name and affixed my seal on this 23rd day of January, 
1941. 

/s/ Sidney L. Hechinger (SEAL) 

UNITED STATES OF AMERICA, ) 

DISTRICT OF COLUMBIA, ) SS. 

Personally appeared before me in the said District of 


i 
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Columbia, Sidney L. Hechinger, who states that the 

20 foregoing resignation and appointment were and 

are his free and voluntary act and deed. 

* 

This 23rd day of January, 1941 

/s/ Janette Rosenberg 

Notary Public, D. C. 

(SEAL) 

My Commission expires Dec. 15, 1941. 
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Exhibit D 


January 23, 1941 

Mr. Julius Wolf, 

Mr. Stanford Abel, 

Mr. B. V. O’Neill, 

Washington, D. C. 

Dear Sirs:— 

I have named you three gentlemen as co-trustees of a 
trust estate created some years ago by me for the benefit 
of my wife and two children, and I am writing this letter 
so as to evidence in writing the arrangement between 
us as to vour compensation as trustees. 

You are to receive no compensation for acting as such 
trustees during my lifetime. In the event of my death, 
however, during the said term of the trust, you are each 
to receive as such compensation 1% of the corpus of the 
trust estate which comes into your hands and is dis¬ 
tributed by you, such commission to be paid you upon 
the termination of the trust. You are not to receive any 
commission on income other than that included in the 
trust. 
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I am sending this letter in duplicate so that you may 
endorse on one of the copies your acceptance of this 
arrangement 

Very truly yours, 

/s/ Sidney L. Hechinger 

Accepted this 24th day of January, 1941. 

/s/ Stanford E. Abel 
/s/ B. V. O’Neill 
/s/ Julius Wolf 

• • * • 
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Answer and Counter-Claim of Defendants John W. Hech¬ 
inger, Sylvia F. Hechinger, and Lois 
Hechinger England 

Come now the defendants, JOHN W. HECHINGER, 
SYLVIA F. HECHINGER and LOIS HECHINGER 
ENGLAND, by and through their attorneys ROBERT A. 
LITTLETON and CORNELIUS H. DOHERTY, and for 
answer and counter-claim to the complaint filed herein 
aver and allege as follows: 

23 1. Defendants admit the allegations of Para¬ 
graph 1 of the complaint. 

2. Defendants admit the allegations of Paragraph 2 of 
the complaint: and they also admit that Exhibit “A” 
referred to in said paragraph is a true copy of the Trust 
Instrument executed bv the said SIDNEY L. HECHIN- 
GER and delivered to the Trustees named for the pur¬ 
poses therein expressed. 

3. Defendants admit the allegations of Paragraph 3 
of the complaint. 
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4. Defendants admit the allegations of Paragraph 4 of 
the complaint. 

5. Defendants admit that concurrently with and as a 
part of the act and deed of the execution and delivery of 
said Trust Instrument of July 31, 1935, the SETTLOR 
of the Trusts therein provided for entered into an agree¬ 
ment with plaintiff JULIUS WOLF with respect to the 
terms and conditions under which the said JULIUS 
WOLF accepted the appointment of himself as co-Trustee 
of said Trusts, as provided in Exhibit “B” to the com¬ 
plaint: and defendants admit that so long as the said 
JULIUS WOLF acts in the capacity of a co-Trustee of 
said Trusts, the twro documents, Exhibits “A” and “B” to 
the complaint, must be construed and regarded as a 
“single-whole” document with respect to the benefits that 
accrued to the said JULIUS WOLF as a co-Trustee and/ 
or the obligations imposed upon him by his acceptance of 
the office as co-Trustee of the Trusts as provided in said 
Exhibit “B” to the complaint. 

6. Defendants admit that from and after July 31, 
1935 the said JULIUS WOLF has acted in the 

24 capacity of a co-Trustee of the Trusts; that he 
w*as acting in such capacity wffien the period of the 
Trusts expired on July 16, 1952 (as alleged in the com¬ 
plaint), and that the conditions under v’hich the said 
JULIUS WOLF accepted his appointment and designa¬ 
tion as co-Trustee of said Trusts have become fulfilled 
and executed as provided by Exhibits “A” and “B” to 
the complaint. Defendants admit thrt STDTSTEY L. 
TTEOHTXOER acted in the capacity of a co-Trustee of 
said Trusts until on or about January 24, 1941. 

7. Defendants admit that Paragraph 9 of said Trust 
Instrument of July 31, 1935 makes provision yfor the 
resignation of any Trustee or co-Trustee of said Trusts: 
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that it is consistent with the language of Paragraph 9 
of said Trust Instrument that SIDNEY L. IIECHIXGER 
as SETTLOR and/or as co-Trustee of said Trusts “shall 
have the right at any time, by an instrument in writing 
executed by him, to appoint a Trust Company or Banking 
Institution having a Trust Department and an office 
within the District of Columbia, as co-Trustee there¬ 
under h but it is denied that the said SIDXE1 T L. HECH- 
IXGER as SETTLOR and/or co-Trustee of said Trusts 
(pursuant to the language of Paragraph 9 of said Trust 
Instrument of July 31, 1935) is precluded from designat¬ 
ing a person or persons as co-Trustees of said Trusts 
in lieu of a Trust Company or Banking Institution as 
provided by Exhibit “D” to the complaint. 

S. Defendants admit that on January 23, 1941 the said 
SIDXSEY L. IIECHIXGER signed and acknowledged the 
following document with respect to his rights to resign 
as a co-Trustee of said Trusts, viz: 

*‘I, SIDNEY L. IIECHIXGER, of Washington, District 
of Columbia, hereby resign in favor of Julius Wolf, Stan¬ 
ford Abel, and B. V. O'Neill, all of Washington, 
25 District of Columbia, my position as trustee of a 
trust created on the 31st day of July, 1935 by me 
as settlor of the trust, and Julius Wolf and myself as 
trustees of the trust, said trust having been created by a 
written instrument, to which this writing may be at¬ 
tached. From and after this date I shall no longer be 
such trustee, but all powers and duties of the trustees 
under the written indenture shall be vested in said Julius 
Wolf, Stanford Abel, and B. V. O'Neill. A majority of 
the trustees may act in any matter coming before them as 
trustees. 

“IN TESTIMONY WHEREOF, I have hereunto signed 
my name and affixed my seal on this 23rd day of January, 
1941. 


(S) Sidney L. Hechinger (SEAL) 
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UNITED STATES OF AMERICA ) 

DISTRICT OF COLUMBIA ) SS: 

Personally appeared before me in the said District of 
Columbia, Sidney L. Hechinger, who states that the fore¬ 
going resignation and appointment were and are his free 
and voluntary act and deed. 

This 23rd day of January, 1941. 

(S) Janette Rosenberg 
Notary Public, D. C. 

(SEAL) 

My Commission Expires Dec. 15, 1941.” 

Said document is made Exhibit “C” to the complaint 
and the terms and conditions thereof are admitted as the 
act and deed of the said SIDNEY L. HECHINGER with¬ 
in the meaning of Paragraph 9 of the Trust Instrument 
of July 31, 1935, Exhibit “A” to the complaint herein. It 
is denied that the resignation of SIDNEY L. HECH¬ 
INGER as co-Trustee of said Trusts is contrary 
26 to the provisions of Paragraph 9 of the Trust 
Instrument: and it is denied that plaintiffs BER¬ 
NARD V. O’NEILL and STANFORD E. ABEL may 
claim any rights or privileges as co-Trustees of said 
Trusts except as provided in Exhibits “C” and “D” to the 
complaint. 

9. Defendants admit that concurrently with and as a 
part of the execution and delivery of the document of 
Januarv 23, 1941, made Exhibit “C” to the complaint 
herein,‘the said SIDNEY L. HECHINGER did on the 
said date of January 23, 1941 sign and execute the fol¬ 
lowing document which is referred to as Exhibit “D” and 
made a part of the allegations of Paragraph 9 of the com¬ 
plaint, viz: 
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“January 23, 1941. 

Mr. Julius Wolf, 

Mr. Stanford Abel, 

Mr. B. V. O’Neill. 

Washington, D. C. 

Dear Sirs:— 

I have named you three gentlemen as co-trustees of a 
trust estate created some years ago by me for the benefit 
of my wife and two children, and I am writing this letter 
so as to evidence in writing the arrangement between 
us as to your compensation as trustees. 

You are to receive no compensation for acting as such 
trustees during my lifetime. In the event of my death, 
however, during the said term of the trust, you are each 
to receive as such compensation 1% of the corpus of 
the trust estate which comes into your hands and is dis¬ 
tributed by you, such commission to be paid you upon 
the termination of the trust. You are not to receive 
any commission on income other than that included in the 
trust. 

I am sending this letter in duplicate so that you may 
endorse on one of the copies your acceptance of this ar¬ 
rangement. 

Very truly yours, 

(S) SIDNEY L. HECHINGER 

27 Accepted this 24 day of January, 1941. 

(S) STANFORD E. ABEL 
B. V. O’NEILL 
JULIUS WOLF.” 

Defendants admit that the said document (referred to 
as Exhibit “C” in Paragraph 8 of the complaint) and 
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the said document (referred to as Exhibit “D” in Para¬ 
graph 9 of the complaint) were executed concurrently by 
SIDNEY L. HECHINGER on January 23, 1941; and on 
January 24, 1941 the said two documents as a single¬ 
whole instrument within the meaning of Paragraph 9 
of the Trust Instrument of July 31, 1935, were tendered 
to the plaintiffs by the said SIDNEY L. HECHINGER 
for their consideration, acceptance or rejection of the 
benefits conferred and/or obligations imposed upon them 
as eo-Trustees of said Trust Instrument of July 31, 1935. 
It is admitted by defendants that said documents Ex- 
hibits “C” and “D” were accepted by the plaintiffs on 
January 24, 1941, as indicated by their respective signa¬ 
tures attached to Exhibit “D”; and it is admitted that 
simultaneously with the delivery of said documents to 
plaintiffs as a single-whole instrument, the said BER¬ 
NARD V. O’NEILL and STANFORD E. ABEL (along 
with JULIUS WOLF as one of the originally named co- 
Trustees) became co-Trustees of said Trust Instrument 
of July 31, 1935 in the room and place of SIDNEY L. 
HECHINGER as co-Trustee, within the meaning of 
Paragraph 9 of said Trust Instrument of July 31, 1935. 
It is denied that SIDNEY L. HECHINGER ceased to be 
a co-Trustee of said Trust Instrument of July 31, 1935 
until his resignation as indicated by Exhibit “C” became 
effective, as provided by Exhibit “D”, or until said 
documents (Exhibits “C” and “D”) were accepted by and 
delivered to the plaintiffs as a single-whole document 
on January 24, 1941. 

10. Defendants admit that from and after the 
28 date of January 24, 1941 when Exhibits “C” and 
“D” to the complaint were accepted by and deliv¬ 
ered to the plaintiffs by SIDNEY L. HECHINGER (pur¬ 
suant to the provisions of Paragraph 9 of the Trust 
Instrument of July 31, 1935) the plaintiffs have acted 
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as eo-Trustees of said Trust Instrument; that up to the 
termination date of said Trust Instrument on July 16, 
1952, the said co-Trustees have performed the duties re¬ 
quired of them under the Trust Instrument of July 31, 
1935, as well as the terms and conditions of Exhibits 
“C” and “D” from the effective date thereof on January 
24, 1941, without interference or molestation of the bene¬ 
ficiaries of said Trusts. Defendants deny that they or 
either of them have at any time interfered with or 
molested the plaintiffs in the discharge of their duties 
as Trustees: but on the contrary, these defendants have 
at all times cooperated with the Trustees in the per¬ 
formance of their duties. As an illustration of the co¬ 
operation of beneficiaries of said Trusts with the Trus¬ 
tees, the defendant JOHN W. HECHINGER was en¬ 
trusted with the books and accounting records of said 
Trusts from about June 12, 1947 to September 30, 1950, 
as alleged in Paragraph 10 of the complaint. Defend¬ 
ants admit that at or about September 30, 1950 there 
arose a dispute between defendant JOHN W. HECHIN¬ 
GER and plaintiffs as co-Trustees as to whether defend¬ 
ant JOHN W. HECHINGER should relinquish to the 
co-Trustees the accounting records and books of said 
Trusts. The dispute became irreconcilable from the 
standpoint that the co-Trustees desired to dispense "with 
the services of JOHN W. HECHINGER as their agent 
from and after June 12, 1947; and due to the reluctance 
of JOHN W. HECHINGER to relinquish custody of the 
books of accounts and records of the Trusts (deposited 
with him by the co-Trustees of said Trusts on 
20 or about June 12, 1947) litigation between him 
and the co-Trustees resulted as alleged by plain¬ 
tiffs. 

11. Answering the allegations of Paragraph 11 of the 
complaint, defendants admit that on December 9, 1950, 


29 A 


the co-Trustees of said Trust Instrument of July 31, 
1935 (pursuant to their appointment as such by Exhibits 
“C” and “D” to the complaint herein) filed an action in 
this Court against beneficiaries of said Trusts (along 
with the SETTLOR thereof, SIDNEY L. HECHINGER) 
for a mandatory injunction. Said suit being Civil Ac¬ 
tion No. 53S9-50; and it is admitted that in the complaint 
of the co-Trustees in said action they sought to have the 
Court enter a judgment requiring the defendants (or 
those thereof having custody of the books and records of 
the Trusts) to turn them over to the co-Trustees. Said 
action was ultimately dismissed by the co-Trustees, as 
to all the defendants named therein except JOHN W. 
HECHINGER. 

12. Defendants admit that said Civil Action No. 5389- 
50 came on for final hearing on June 22, 1951, at which 
time it was dismissed as to all the defendants named 
except JOHN W. HECHINGER; and upon the admis¬ 
sion of JOHN W. HECHINGER in open Court that he 
was the sole custodian of the books, documents and rec¬ 
ords in question, the Court entered a mandatory injunc¬ 
tion order requiring the said JOHN W. HECHINGER 
to turn over to the co-Trustees of said Trusts all the 
books of account, records and documents and the like 
relating to the administrative affairs of said Trusts. 
Such an order reconciled the personal dispute that had 
existed between JOHN W. HECHINGER, the beneficiary 
of one of the Trusts, with the co-Trustees of all the 
Trusts that had arisen on or about September 30, 1950, 
as aforesaid. 

30 13. Defendants admit that soon after the entry 

of the order for mandatory injunction as admitted 
in Paragraph 12 above, the said JOHN W. HECHINGER 
turned over to the co-Trustees of said Trusts all the 
books of account and other documents required under the 
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order of June 22, 1951 (taking the receipt of the co- 
Trustees therefor); and since such time the co-Trustees 
of said Trusts continued to carry out the provisions of 
said Trust Instrument of July 31, 1935, pursuant to the 
conditions of their appointment under the terms of Ex¬ 
hibits “C” and “D” to the complaint herein. Defendants 
admit that the period of the Trust Instrument of July 
31, 1935 expired on July 16, 1952. 

14. Defendants admit that on or about January 5, 
1953 the plaintiffs in their alleged capacity as co-Trustees 
of said Trusts caused to be forwarded to ROBERT A. 
LITTLETON, ESQ., as defendants’ attorney, two sepa¬ 
rate documents which purported to be carbon copies of 

United States Fiduciary Income Tax Returns of each 

* 

Trust for the period January 1st to July 16th, 1952, as 

well as what purported to be District of Columbia Income 

Tax returns for the same period: but defendants have 

no knowledge, other than the allegations of Paragraph 14 

of the complaint, that the originals of said purported 

returns were filed. Defendants deny that said purported 

returns were of the nature required to be filed by the co- 

Trustees of the Trusts as taxable entities for the period 

January 1st to July 16th, 1952: nor do said returns com- 
♦ • 

ply with the provisions of Section 48(a) of the Internal 
Revenue Code with respect to the “short taxable period of 
the Trusts from January 1st to July 16th, 1952.” De¬ 
fendants deny that the net income of said Trusts was 
distributed to beneficiaries for said period January 1st 
to July 16th. 1952. as proposed by said purported returns 
prepared by the co-Trustees: and it is denied that 
31 the co-Trustees have made any distribution of such 
net income as corpus of said Trusts. Defendants 
admit that the co-Trustees of said Trusts, in accordance 
with the provisions of the Trust Instrument of July 31, 
1935. were in a position to make distribution to defend- 
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ants as beneficiaries thereof on July 16, 1952; but it is 
denied that the said co-Trustees have complied with the 
duties required of them by the provisions of Paragraph 7 
of said Trust Instrument It is also denied by the de¬ 
fendants that the excuse given by the co-Trustees for 
their failure and neglect to make distribution of the 
assets of said Trusts is valid or lawful within the mean¬ 
ing and conditions of Exhibits “C” and ”D” to the com¬ 
plaint; and it is denied that the co-Trustees have any 
legal rights as co-Trustees of said Trusts to withhold 
the assets of said Trusts from distribution to the bene¬ 
ficiaries thereof until the beneficiaries comply with the 
demands of the co-Trustees for a commission or compen¬ 
sation. Defendants admit that upon the fulfillment of 
the terms and conditions of Paragraph 7 of the Trust 
Instrument, which is co-terminous with the fulfillment of 
the terms and conditions of Exhibits “C” and “D” to the 
complaint, they refused and declined to pay plaintiffs any 
commissions or compensation for services as co-Trustees 
for the reason that plaintiffs were barred from claiming 
any commissions or compensation. The plaintiffs have 
failed to state in their complaint that the SETTLOR of 
the Trusts predeceased the end-period of the Trusts 
and/or that the SETTLOR of the Trust survived that 
event; but the fact is that the SETTLOR survived that 
event, pursuant to the terms and conditions of Exhibit 
“D” to the complaint. 

15. Defendants have no personal knowledge of the 
allegations of Paragraph 15 of the complaint and for 
that reason they specifically and categorically deny 
32 the whole and each word thereof. The allegations 
of Paragraph 15 of the complaint appear to be the 
plaintiffs’ version of discussions they, or some of them 
have had with third persons; and if by chance such alle¬ 
gations, when established by proof, are admissible evi¬ 
dence, the effect thereof on the rights of defendants as 
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beneficiaries of said Trusts and/or the effect thereof to 
sustain the claim of the co-Trustees is a matter for de¬ 
cision by the Court. Defendants deny that the plaintiffs 
have the right to rely upon their own version of an al¬ 
leged agreement that was admittedly never executed by 
them and/or any of the beneficiaries of the Trusts; and 
defendants deny specifically that they have at any time 
and place agreed with the co-Trustees on a modification 
of the terms and conditions of Exhibits “C” and “D” to 
the complaint. In the way of emphasis to the denials of 
the allegations of Paragraph 15 of the complaint, defend¬ 
ants rely upon the terms and conditions of Exhibits “C” 
and “D v of the complaint as a single-whole document 
delivered to and accepted by the co-Trustees by the SET¬ 
TLOR of the Trusts on January 24, 1941. 

16. Defendants admit that in Civil Action No. 5389-50 
(hereinbefore referred to) there was attached as Exhibit 
“A” to the complaint a copy of the Trust Instrument of 
July 31, 1935: and that there was also attached to said 
complaint as Exhibit “B” an exact copy of Exhibit “C” 
to the complaint herein, but it is denied that Exhibit “D” 
to the complaint herein was mentioned and/or referred 
to by the plaintiffs in Civil Action No. 5389-50. It is 
admitted that the beneficiaries of said Trusts filed a joint 
answer to the complaint in said Civil Action No. 5389-50, 
and in the second defense of said answer, sub-paragraph 
(d), they alleged in substance the quoted part of Para¬ 
graph 16 of the complaint herein: but in a pretrial 
33 proceeding in said Civil Action No. 5389-50. held 
on June 7th and 8th, 1951. the defendants herein 
and in said Civil Action No. 5389-50, modified the afore¬ 
said quoted part of their answer therein by admitting in 
open Court “that SIDNEY L. ITECTTTNGER ? S appoint¬ 
ment of the plaintiffs as Trustees, which is Exhibit “B” 
to the complaint, is consistent with the Trust Tnstru- 
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ment”. Moreover, at said pretrial proceeding of Civil 
Action No. 53S9-50, leave was granted defendants to 
amend their answer to show under Paragraph “F” that 
they admit that the plaintiffs, since January 24, 1941, have 
served as the Trustees under the Trust Instrument of 
July 31, 1935.” 

17. Defendants admit that in the said Civil Action 
No. 53S9-50, they, as beneficiaries of the Trust Instrument 
of July 31, 1935, filed an amended answer and counter¬ 
claim in which they alleged in substance that the plain¬ 
tiffs in said action had made it clear to defendant JOHN 
\V. HECHINGER that plaintiffs had repudiated, or in 
any event did not consider the conditions of the document 
as Exhibit “D” to the complaint herein as valid and bind¬ 
ing, and in the prayers for relief in said amended an¬ 
swer, the defendants sought to have the Court adjudge 
and decree that the conditions of Exhibit “D” to the com¬ 
plaint herein were binding and of legal force and effect 
and would be binding, in accordance with its conditions, 
at the termination date of said Trust Instrument of July 
31, 1935. However, at June 22, 1951, when said cause 
ended and/or at the time it was pretried on June 8, 1951, 
the conditions of Exhibit “D” had not become fulfilled as 
they now are: and it is admitted that in the reply of 
plaintiffs to the counter-claim of defendants in Civil Ac¬ 
tion No. 53S9-50, the plaintiffs therein (who are also 
plaintiffs herein) alleged that at the time of the execution 
and delivery of Exhibit “D” to them (which ap- 
34 pears to be January 24, 1941) “no consideration 
was paid to any of the plaintiffs” for a waiver of 
their right to commissions, other than as the conditions of 
the document provided; and the plaintiffs in said Civil 
Action, as they do in this action, further alleged that 
they were being persons of sound judgment and discre¬ 
tion —coerced in some peculiar manner to accept their 
appointment as co-Trustees of the Trust Instrument of 
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July 31, 1935 under the terms and conditions of said 
Exhibit “D”. Defendants deny that a rehash of the 
pleadings in Civil Action No. 53S9-50, as alleged by plain¬ 
tiffs in Paragraph 17 of the complaint herein, is pertinent 
in this cause of action for the reason that they were dis¬ 
missed without any adjudication thereof; and it would 
also appear that the condition for the fulfillment of the 
services of the co-Trustees of said Trust Instrument of 
July 31, 1935, change completely the rights, duties and 
obligations of the parties—whether they be SETTLOR, 
BENEFICIARIES and/or CO-TRUSTEES under said 
Trust Instrument of July 31, 1935 from what they were 
on June 8th, 1951. Defendants deny that the act and 
deed of SIDNEY L. HECHINGERin his capacity of 
SETTLOR and/or a Co-Trustee of said Trusts—in exe¬ 
cuting and delivering to the plaintiffs herein as co-Trus¬ 
tees of said Trusts documents made Exhibits “C” and 
“D” to the complaint—were and are inconsistent with the 
provisions of Paragraph 9 of said Trust Instrument of 
July 31, 1935. Defendants deny that without a valid act 
on the part of SIDNED L. HECHINGER, as provided 
in Paragraph 9 of the Trust Instrument of July 31, 1935 
—as indicated by Exhibits “C” and “D” as a single-whole 
document—the plaintiffs BERNARD V. O’NEILL and 
STANFORD E. ABEL have acquired any right to be 
and act as the co-Trustees of said Trusts; and defend¬ 
ants admit that without an adjudication of the validity 
of Exhibits “C” and “D” to the complaint herein as a 
single-whole document of the appointment of and 
35 their acceptance of the terms and conditions of 
said appointment, the plaintiffs BERNARD V. 
O’NEILL and STANFORD E. ABEL mav not be recog- 
nized as co-Trustees of said Trusts as alleged in their 
complaint. Defendants deny that plaintiffs as co-Trus- 
tees of said Trusts may claim the existence of an implied 
contract for the payment of compensation for services 
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that is contrary to and in conflict with the conditions of 
Exhibit “D” of the complaint; and inasmuch as plaintiffs 
have failed to allege facts sufficient to relieve them from 
the obligation of the terms and conditions of Exhibit 
“D” of the complaint, it would appear that they agreed 
with the SETTLOR of the Trust Instrument of July 31, 
1935 to donate their services as co-Trustees of the Trusts 
in the event the SETTLOR survived the end-period of 
said Trust Instrument of July 16, 1952. Defendants deny 
that the conditions of Exhibit “D“ to the complaint, as 
agreed to and accepted by plaintiffs under the conditions 
of Exhibit “C” to the complaint, are void and of no legal 
effect; and it is denied that plaintiffs as co-Trustees of 
the Trust Instrument of July 31, 1935 entered upon their 
duties as Trustees with the expectation of being paid, or 
being entitled to be paid, commissions or consideration 
for their services as co-Trustees of said Trusts other 
than as provided in Exhibit “D” of the complaint. De¬ 
fendants deny that the “good faith” conduct of plaintiffs 
in their capacity of co-Trustees of said Trusts confers 
upon them the legal right to attack the executed and ful¬ 
filled conditions of Exhibit “D” as being meaningless and 
void in law; and defendants deny that the plaintiffs may 
now conscientiously and in good faith demand of defend¬ 
ants compensation for their services as co-Trustees of 
the Trusts that they solemnly agreed in writing—in ac¬ 
cordance with the terms and conditions of Exhibit 
36 “D” to the complaint—to render gratuitously on 

the condition that SIDNEY L. HECHINGER, the 
SETTLOR of the Trusts, should survive the event of the 
termination of the Trust Instrument of July 31, 1935, 
which plaintiffs allage to have occurred on July 16, 1952. 
Defendants deny that plaintiffs allege facts in their com¬ 
plaint from which it may be inferred that they are en¬ 
titled to compensation for their services as co-Trustees 
under conditions other than the conditions of Exhibit 
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**D” to the complaint; and pursuant to the fulfillment of 
the conditions of Exhibit “D” to the complaint, defend¬ 
ants deny that plaintiffs are now “entitled to receive fair 
and reasonable compensation” for their sendees as al¬ 
leged in Paragraph 17 of the complaint. Defendants deny 
that the acceptance of the terms and conditions of Ex¬ 
hibit “D” by plaintiffs was obtained under peculiar cir¬ 
cumstances or relations between the parties thereto that 
deprived plaintiffs of the free exercise of their will 
power; but rather the peculiar relations of the parties, 
as alleged by plaintiffs, are wholly consistent and in har¬ 
mony with the terms and conditions of Exhibit “D”. 

IS. Defendants admit that during the pretrial proceed¬ 
ing of Civil Action No. 53S9-50, held on June 7th and 
Sth, 1951, counsel for the defendants therein stated to an 
inquiry by the Presiding Judge of the Court that under 
language of Paragraph 9 of the Trust Instrument of 
Julv 31, 1935, the SETTLOR of the Trusts—in designat¬ 
ing BERNARD V. O'NEILL and STANFORD E. ABEL 
as co-Trustees of the Trust Instrument—had not acted 
in accordance with the specific language used for the 
designation of a “Trust Company or bank”; but in the 
official minutes of such pretrial proceeding, counsel for 
defendants in that proceeding admitted and conceded 
“that SIDNEY L. HECHINGER’S appointment of 
37 the plaintiffs as Trustees, which is Exhibit ‘B’ to 
the complaint, is consistent with the Trust Instru¬ 
ment”. It is admitted that by counter-claim defense in 
Civil Action No. 53S9-50, the defendants in that procede- 
ing (who are also defendants in this proceeding) sought 
a ruling by the Court as to the legal effect of Exhibit 
“D” upon the fulfillment of its conditions by the termina¬ 
tion of the Trust Instrument of July 31, 1935; but such 
a ruling appeared premature under the claims of the 
plaintiffs in that proceeding (who are plaintiffs in this 
proceeding) that they had the legal right to continue as 
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co-Trustees of the Trusts under the terms and conditions 
of Exhibit “D” until the end-period of the Trusts on 
July 16, 1952. Thereupon, simultaneously with the entry 
of the order in Civil Action No. 53S9-50 on June 22, 1951, 
granting to the eo-Trustees the right and benefits that 
had and/or would accrue to them under the conditions of 
Exhibits “C” and “D” as a single-whole document (in 
the event of the death of SIDNEY L. HECHINGER 
prior to the end-period of the Trusts on July 16, 1952) 
the counter-claim of defendants in said Civil Action No. 
53S9-50 was voluntarily dismissed as provided in said 
order of June 22, 1951. It is denied by defendants that 
the allegations of Paragraph IS of the complaint tend to 
support the claim of plaintiffs for compensation now 
made by the co-Trustees pursuant to the terms and condi¬ 
tions of Exhibit “D”, upon the complete fulfillment there¬ 
of at the end-period of the Trusts; and defendants deny 
that plaintiffs may now' make a claim for compensation 
as co-Trustees that is inconsistent with the benefits and/ 
or obligations they might reasonably have expected upon 
the fulfillment of the terms and conditions of Exhibit 
“D”. The rule of law' that plaintiffs invoke (upon the 
basis of the allegations of their complaint) is that 
38 the bargain they entered into by the acceptance of 
the terms and conditions of Exhibit “D” turns 
out to be bad for them in the end-period of the Trusts 
(because of the survival of the SETTLOR at the end- 
period of the Trusts), and that the services as co-Trus¬ 
tees of the Trusts that they rendered under the terms 
and conditions of Exhibit “D” may not now be claimed 
by defendants to be gratuitous: but defendants deny 
that the law* forbids gratuitous services of the kind ren¬ 
dered by plaintiffs as co-Trustees of the Trusts: and 
since the conditions of Exhibit “D”—being fully exe¬ 
cuted—provide for the rendition of gratuitous services 
by plaintiffs, defendants deny that a claim for compensa- 
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tion can be founded upon such services as alleged by 
plaintiffs. 

19. Defendants admit the allegations of Paragraph 19 
of the complaint. 

20. Defendants admit that in accordance with the 
terms of the Trust Instrument of July 31, 1935, no dis¬ 
tribution of income was required; but they deny that any 
substantial amount of income was earned by the Trusts 
to be accumulated as corpus; defendants deny that the 
plaintiffs as co-Trustees of the Trusts have reinvested 
substantial amounts of accumulated net income from 
Trust properties, and they deny that corpus of the Trusts 
has been increased in value because of reinvestment of 
undistributed income. Defendants deny that the alleged 
value of properties of the Trusts, as stated by plaintiffs 
in Paragraph 20 of the complaint, is due to any services 
rendered by plaintiffs as co-Trustees; however, due to 
economical conditions, defendants admit that the corpus 
of the Trusts have increased in value during the period 
of the Trusts. Defendants deny that plaintiffs as co- 
Trustees of the Trusts have rendered extra-ordinary 

services to the Trusts and/or been required to 
39 render more than perfunctory administrative serv¬ 
ices in the performance of their duties as co-Trus¬ 
tees of said Trusts; and it is denied that plaintiffs, in 
their capacity of co-Trustees of said Trusts, have ren¬ 
dered services that contributed value to the corpora of 
said Trusts. Defendants deny that the aggregate value 
of the assets of the Trusts is the amounts of value al¬ 
leged by plaintiffs at the termination of the Trusts on 
July 16, 1952. 

21. Defendants deny that the facts as alleged in any 
part or paragraph of the complaint, and particularly as 
alleged in Paragraph 15 of the complaint, show or tend to 
show that Exhibit ‘*D” to the complaint, in conjunction 
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with Exhibit “C” to the complaint, when signed on Janu¬ 
ary 23, 1941 and delivered to plaintiffs as co-Trustees 
for their acceptance on January 24, 1941 was void. 
Defendants deny that said Exhibit “D” has subsequent 
to January 24, 1941 become void; and because of the ful¬ 
fillment of the terms and conditions of said Exhibit “D”, 
defendants deny the right of plaintiffs to attack the same 
as being void under the grounds of the complaint. De¬ 
fendants admit that the terms and conditions of Exhibit 
*‘D” are put into controversy by the complaint of plain¬ 
tiffs herein: and when the terms and conditions of Ex¬ 
hibit “D” become fulfilled and fully executed on July 16, 
1952, as alleged by the complaint, defendants deny that 
plaintiffs have a legal and/or factual right to attack the 
validity of said Exhibit “D”, or file a claim against them 
for compensation for the gratuitous services they have 
rendered as co-Trustees of the SETTLOR of the Trusts. 
Defendants deny that the plaintiffs have a claim for com¬ 
pensation other than as provided in said Exhibit 
40 ‘‘D ? ’; and defendants deny that the Court may, 

upon the allegations of the complaint herein, equit¬ 
ably impose an obligation on defendants to pay plaintiffs 
reasonable compensation for their services as co-Trustees 
of the Trust Instrument of July 31, 1935 from the date 
of January 23rd or 24th, 1941 to July 16, 1952, the date 
of termination of said Trusts. 

22. Defendants deny that plaintiffs as former co-Trus¬ 
tees of the Trust Instrument of July 31, 1935 may act in 
the capacity as co-Trustees of the SETTLOR of the 
Trusts after July 16, 1952: and because of that principle 
of law, the defendants deny that plaintiffs have been 
clothed with the immunities as co-Trustees of said Trust 
Instrument since July 16, 1952, but rather they have been, 
and now are, unlawfully trespassers upon the property 
rights of defendants as beneficiaries of said Trusts. 
Defendants deny that plaintiffs, as ex waleficio co-Trus- 
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tees of the corpora of the Trusts established by the 
SETTLOR of the Trust Instrument of July 31, 1935, 
may claim a lien on the corpus of said former Trusts as 
security for the payment of the compensation claimed; 
and it is denied that the plaintiffs may legally refrain 
and/or refuse, in the manner they propose, to make dis¬ 
tribution of the corpora of the Trusts to the beneficiaries 
thereof who are now, and have been since July 16, 1952, 
the true and lawful owners of the corpora of the Trusts 
of which tliev were designated the beneficiaries bv said 
Trust Instrument of July 31, 1935. Defendants deny that 
plaintiffs may, after July 16, 1952, claim and/or be 
allowed the immunnities of co-Trustees of the SETTLOR 
of the Trusts: and that as alleged co-Trustees of de¬ 
fendants, as beneficiaries of the said Trusts, the plaintiffs 
are not entitled to the protection they claim under the 
equitable jurisdiction of this Court. Therefore, 
41 defendants deny that plaintiffs are entitled in law 
or in equity to be paid the sum of $60,000 as de¬ 
manded in Paragraph 22 of the bill of complaint, or in 
any other lesser amount as “fair and reasonable value of 
their services”. Defendants deny that the plaintiffs have 
proceeded equitably and/or fairly to “submit the entire 
matter of their duties and responsibilities as co-Trustees 
of said Trusts to this Court for such determination as it 
deems to be fair and equitable under all the circum¬ 
stances”; unless, by such an allegation by plaintiffs, they 
intend to admit that their failure in the premises to com¬ 
ply with the provisions of Paragraph 7 of the Trust 
Investment of July 31, 1935 since July 16, 1952, requires 
this Court to do equity in the premises by recognizing 
the legal rights of defendants to an immediate distribu¬ 
tion of the corpora of said Trusts at July 16, 1952. 
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23. Any allegations of the complaint therein not spe¬ 
cifically admitted or denied by the defendants are spe¬ 
cifically denied. 


Affirmative Defenses 

Further responding to the allegations of the complaint 
herein, defendants make the following averments of ulti¬ 
mate facts viz: 

1. Defendants aver that the resignation of SIDNEY 
L. HECHIXGER as a co-Trustee of the Trust Instru¬ 
ment of July 31, 1935 “in favor of JULIUS WOLF, 
STANFORD E. ABEL and BERNARD V. O’NEILL”, as 
provided by Exhibit “C” of the complaint, was not and is 
not contrary to the provisions of Paragraph 9 of said 
Trust Instrument; and that the reserved right of SID¬ 
NEY L. HEINCHIXGER as a co-Trustee of said 

42 Trusts to appoint a Trust Company or banking in¬ 
stitution to be a Trustee of said Trusts was never 
exercised prior to the termination date of said Trusts 
on July 16, 1952. 

2. Defendants aver that the resignation of SIDNEY 
L. HECHIXGER as Trustee of said Trusts in favor of 
plaintiffs, pursuant to the provisions of Exhibit “C” to 
the complaint, did not become effective as an appointment 
of the plaintiffs STANFORD E. ABEL and BERNARD 
V. O’NEILL as co-Trustees of the Trusts until they 
accepted the terms and conditions of their appointment as 
provided in Exhibit “D” to the complaint; and it is fur¬ 
ther averred bv defendants that the only evidence of the 
right of plaintiffs BERNARD V. O’NEILL and STAN¬ 
FORD E. ABEL to act and be recognized as co-Trustees 
of said Trusts is found in the provisions of Exhibit “D” 
to the complaint. 






43 A 


3. Defendants aver that Exhibits “C” and “D” to the 
complaint are wholly consistent with the reserved rights 
of SIDNEY L. HECHINGER in Paragraph 9 of the 
Trust Instrument of July 31, 1935 to resign as a co- 
Trustee of said Trusts; that they must be construed as a 
single-whole document, and when so construed the fulfill¬ 
ment of the terms and conditions thereof is binding upon 
plaintiffs. 

4. Defendants aver that it is consistent with the 
terms and conditions of Exhibits “B” and “D” to the com¬ 
plaint that the acceptance thereof by plaintiffs would 
confer upon them a substantial benefit in the event of the 
death of the SETTLOR of the Trusts prior to the termi¬ 
nation date thereof; and that upon the survival of the 
SETTLOR of the termination date of said Trusts, it is 

averred by defendants that plaintiffs may not 
43 claim the benefits of their appointment as co- 

Trustees as provided in Exhibits “B”, “C” and “D” 
to the complaint and reject the burdens thereof. It is 
averred that plaintiffs were tendered the Trusteeship of 
said Trusts upon the terms and conditions of the provi¬ 
sions of Exhibits “B” and “D” to the complaint they are 
now estopped to question the legality of their appoint¬ 
ment as co-Trustees by Exhibit ‘‘D” to the complaint as 
proposed after the terms and conditions thereof have 
become fully executed and fulfilled. 

5. Defendants aver that at the time plaintiffs were 
tendered the Trusteeship of said Trusts as provided by 
Exhibits “A” and **C” to the complaint, they had agreed 
with SIDNEY L. HECHINGER, SETTLOR of the 
Trusts, to the terms and conditions of their appointment 
as co-Trustees of said Trusts as provided by Exhibits 
“B” and “D” to the complaint; and when they signed 
and accepted the terms and conditions of Exhibits “B” 
and “D”, they confirmed and ratified the terms and condi- 
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tions upon which the Trusteeship of said Trusts was 
tendered them as provided by Exhibits “A” and “C” to 
the complaint. 


Estoppel 

1. Defendants aver that upon the unconditional accept¬ 
ance by plaintiffs of the terms and conditions of their 
appointment as Trustees of said Trusts, as provided by 
Exhibits “B” and **D” (when the Trusteeship of said 
Trusts was tendered to them, as provided by Exhibits 
‘"A” and “C” to the complaint) they became estopped to 

question the legality of their appointment as co- 
44 Trustees of said Trusts within the meaning of 
Paragraph 9 of the Trust Instrument of July 31, 
1935; and they are now estopped to question the legality 
of Exhibit “D” to the complaint at the time the terms 
and conditions thereof were accepted by them on January 
24, 1941, during any period of the time they have acted 
as co-Trustees of said Trusts, or after the terms and 
conditions of Exhibits “A”, “B”, “C” and “D” as a single¬ 
whole instrument are completely fulfilled and fully exe¬ 
cuted as alleged in the complaint. 

2. The law does not, as presumed by plaintiffs as a 
basis of their complaint, forbid gratuitous services in 
fiduciary relations and when the plaintiffs have acted as 
co-Trustees of said Trusts under the terms and conditions 
provided by Exhibits “A”, “B”, “C” and “D” to the com¬ 
plaint, they are estopped to make a claim for compensa¬ 
tion as alleged in the complaint. 

3. The plaintiffs have expressly waived all right and 
claim to compensation for their services as co-Trustees 
of said Trusts in the event the SETTLOR thereof sur¬ 
vives the termination date thereof; and because of said 
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waiver they are estopped to claim compensation as al¬ 
leged in the complaint. 

Counter-Claim 

1. Defendants allege that they are the donees of the 
gifts upon Trust as provided by the Trust Instrument of 
July 31, 1935, which is made Exhibit “A” to the bill of 
complaint herein, and that in accordance with the provi¬ 
sions of Paragraph 3 of said Trust Instrument, the 
Trusts for the benefit of defendants as therein provided 

terminated on the date that LOIS HECHINGER 
45 ENGLAND (the daughter of the SETTLOR) at¬ 
tained the age of 27 years. That the defendant 
LOIS HECHINGER ENGLAND attained the age of 27 

vears on Julv 16, 1952. 

» • 

2. Defendants further allege that on July 16, 1952 the 
plaintiffs herein were acting in the capacity as Trustees 
of said Trusts pursuant to the provisions of the Trust 
Instrument of July 31, 1935, and as such Trustees it was 
their duty and responsibility at July 16, 1952 to distribute 
to the defendants the corpus of said Trusts. 

3. Defendants further allege that from and after July 
16, 1952 the plaintiffs herein, as Trustees of said Trusts, 
have declined, refused and neglected to make distribution 
to defendants as the beneficiaries of said Trusts and by 
reason of the conduct of plaintiffs the defendants have 
for an unreasonable period of time been denied the pos¬ 
session of and the full use and enjoyment of the corpus 
of said Trusts. 

4. Defendants further allege that because of the con¬ 
duct of the plaintiffs in the premises, the defendants, and 
each of them, have been damaged in the sum of $40,000 
and now* make demand upon the plaintiffs, and each of 
them, for said amount as damages for unlawfully detain- 
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ing in their possession and depriving the defendants of 
the possession, full use and enjoyment of the corpus of 
said Trusts from and after July 16, 1952. 

WHEREFORE, defendants pray: 

1. That the prayers of the complaint be denied and 
that the bill of complaint be dismissed. 

46 2. That plaintiffs be required to forthwith dis¬ 
tribute to defendants the corpus of the Trusts. 

3. That defendants be awarded a judgment for dam¬ 
ages against plaintiffs for detaining in their possession 
the corpus assets of the Trusts from and after July 16, 
1952. 

4. That defendants be granted such other and further 
relief in the premises as to the Court may seem just and 
proper. 

/s/ Robert A. Littleton 
Robert A. Littleton 
1021 Tower Building 
Washington, D. C. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1114 Denrike Building 
Washington, D. C. 

Attorneys for Defendants 
• • * • 

47 Filed Apr 30 1953 Harry M. Hull, Clerk 

Reply to Counter-Claim 

Come now the plaintiffs and for reply to the Counter- 
Claim tiled herein, allege as follows: 



46 A 


First Defense 

The Counter-Claim failed to state a claim against de¬ 
fendants upon which relief can be granted. 

Second Defense 

Plaintiffs admit the allegations of Paragraph 1; admit 
the allegations in Paragraph 2 that on July 16, 1952 
plaintiffs were acting in the capacity of trustees of said 
trust pursuant to the provisions of the trust instrument 
of July 31, 1935; admit the allegation in Paragraph 3 
that from and after July 16, 1952 the plaintiffs have de¬ 
clined, refused and neglected to make distribution to 
defendants as the beneficiaries of said trust; and deny 
each and every of the remaining allegations contained in 
the Counter-Claim. 


Third Defense 

Plaintiffs further allege that from and after January 
23, 1941 to July 16, 1952, the date of termination of said 
trust they conscientiously and in good faith acted as 
trustees in the administration of said trusts; that they 
have not received any compensation for such services; 
that they are advised that as trustees as aforesaid they 
cannot be compelled to transfer the trust assets to de¬ 
fendants as the life beneficiaries under said trust instru¬ 
ment until they are paid or secured for the amount 
48 of compensation to which they are reasonably en¬ 
titled for their services as such trustees; that 
plaintiffs, as trustees as aforesaid, have and enjoy a 
security interest in the trust assets for their just com¬ 
pensation: and that they stand ready and willing to dis¬ 
tribute the trust assets to defendants when they shall 
have been paid or secured for the amount of compensa¬ 
tion which the Court may ultimately determine to be fair 
and proper. 


/s/ James M. Earnest 
James M. Earnest 

/s/ Fred M. Vinson, Jr. 

Fred M. Vinson, Jr. 

Attorneys for Plaintiffs 
1000 Woodward Building 
Washington, D. C. 

• • • • 

49 Filed Apr 27 1953 Harry M. Hull, Clerk 

Motion for Order Directing Plaintiffs to Deliver 
Corpus of Trust to Defendants 

Comes now the defendants, John W. Hechinger, Sylvia 
F. Hechinger and Lois Hechinger England, by and 
through their attorneys, Robert A. Littleton and Corne¬ 
lius H. Doherty, and move the Court for an order direct¬ 
ing the plaintiffs, Bernard V. O’Neill, Julius Wolf and 
Stanford E. Abel, as trustees of the trust dated July 31, 
1935, to pay over to the defendants, John W. Hechinger. 
Sylvia F. Hechinger and Lois Hechinger England, the 
corpus of the trusts less their claim of $60,000.00, and 
for reasons therefor say: 

1. The record discloses that the trust matured on July 
16, 1952. 

2. The record discloses that it was the obligation of 
the plaintiffs to pay over to the defendants the corpus of 
the trust on July 16, 1952. 

3. The record discloses that the plaintiffs have failed 
to pay over to the defendants any part of the corpus of 
the trust. 

4. That the plaintiffs have no just reason for failing 
to comply with the terms of the trust requiring them to 
deliver over to the defendants the corpus of the trust on 
July 16, 1952. 
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5. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ Robert A. Littleton 
Robert A. Littleton 
1021 Tower Building 
Washington, D. C. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1114 Denrike Building 
Attorneys for Defendants 

• • • • 

Memo In Support of Motion for Order Directing Plain¬ 
tiffs to Deliver Corpus of Trust to Defendants 

54 Filed May 26 1953 Harry M. Hull, Clerk 

Praecipe 

The Clerk of said Court will please enter the motion 
for an order directing plaintiffs to deliver corpus of 
trust to defendants, “WITHDRAWN”. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
Address 1010 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Defendants 

I consent: James M. Earnest. 

Attorney for Plaintiffs 

• • • • 

55 Filed Jun 15 1953 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Come now’ the defendants, JOHN W. HECHINGER, 
SYLVIA F. HECHINGER and LOIS HECHINGER 
ENGLAND, bv and through their attorneys, ROBERT 
A. LITTLETON and CORNELIUS H. DOHERTY, and 
move the Court to enter a summary judgment pursuant 
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to the provisions of Rule 56 of the Federal Rules of 
Civil Procedure, and for reasons therefor state that the 
pleadings show that there is no genuine issue as to any 
material fact and that the defendants are entitled to a 
judgment as a matter of law. 

* • • • 

57 Filed Jul 16 1953 Harry M. Hull, Clerk 

Memorandum of Points and Authorities in Opposition 
to Motion for Summary Judgment 
Plaintiffs ’ Right to Compensation 

• • • • 

79 Filed Jul 16 1953 Harry M. Hull, Clerk 

Affidavit of Bernard V. O'Neill in Opposition to Motion 

for Summary Judgment 

DISTRICT OF COLUMBIA, ss: 

Bernard V. O’Neill, being first duly sworn according 
to law, deposes and says as follows: 

That he is an adult and otherwise sui juris; that he 
is one of the plaintiffs in the above-entitled action; that 
he has personal knowledge of the business relations be¬ 
tween plaintiffs and defendants, out of which this action 
and the Counter-Claim filed herein arise; that under the 
terms of the trust instrument here involved it is pro¬ 
vided in Paragraph 3 that it shall continue until Lois 
Hechinger England shall attain the age of twenty-seven 
years; that while neither he nor his co-plaintiffs were 
aware or ever advised of the exact birthday of Lois 
Hechinger England, they were aware of the fact that her 
birthday was in the month of July, and that she attained 
her twenty-seventh birthday in July, 1952: that accord¬ 
ingly, with a view of proceeding with the distribution of 
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the trust assets, as provided by Paragraph 7 of the afore¬ 
said agreement, as soon as possible after the termination 
date of said trust instrument, affiant and his counsel, 
under date of July 31, 1952, directed written request to 
Hechinger Company, Hechinger Properties Company and 
Presidential Gardens, Inc., respectively, in which they 
requested various information, for example, balance 
sheets, profit and loss statements, accrued interest state¬ 
ments and the like and advised Presidential Gardens, Inc. 

that they needed such information in order to pro- 
S0 ceed to make settlement of and surrender and de¬ 
liver the trust estate and any accrued but undistributed in¬ 
come under the aforesaid trust instrument; that the trust 
assets essentially consist of stock in Presidential Gardens, 
Inc. and Hechinger Properties, buildings in Presidential 
Gardens and various promissory notes on which Hech¬ 
inger Company or Hechinger Properties is the maker; 
that affiant was advised that the requested information 
would be forthcoming as soon as it was possible to pre¬ 
pare the same; that some of it was furnished on or about 
September 6, 1952 and the last of the requested material 
was furnished to affiant on or about September 10, 1952; 
that also on July 31, 1952 affiant and his counsel wrote 
a letter to Robert A. Littleton, Esq., counsel for the 
beneficiaries of the aforesaid trust instrument, advising 
that in accordance with their understanding Lois Hechin¬ 
ger England attained the age of twenty-seven on July 16, 
1952, and accordingly, that said trust instrument had 
terminated in and by its terms; that the trustees were 
entitled to be paid fair and reasonable compensation for 
their services rendered from on or about January 24, 
1941 down to the end period of the trust estate on July 
16, 1952; that the trustees would not transfer all of the 
trust assets to the beneficiaries until they had been paid 
the amount of the compensation to which they were 
properly entitled; and asserted a lien for such compen¬ 
sation on the trust assets; that a copy of said letter is 
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attached hereto as Exhibit A and expressly made a part 
hereof; that on August 4, 1952, counsel for defendants 
replied to the aforesaid letter dated July 31, 1952, in 
which he stated that he could not respond to the afore¬ 
said letter dated July 31, 1952, until he had discussed 
the subject matter thereof with the beneficiaries of the 
trust; that said letter posed questions of law which 
81 he (Mr. Littleton) should be able to answer to 
the “best of my ability so as to avoid litigation”; 
that on August 6, 1952, affiant’s counsel wrote a letter to 
Mr. Littleton, acknowledging his letter of August 4 and 
advised him further that he had researched the various 
problems involved and that if there were any further 
discussions of the legal phases of the case on which Mr. 
Littleton wished to hear from him further, he would be 
glad to do so: that on August 12, 1952, Mr. Littleton 
wrote counsel for affiant in reply to the aforesaid letter 
of July 31, 1952 and after stating the position of the 
beneficiaries with respect to the payment of trustees’ com¬ 
pensation, stated in part as follows: 

“If you care to discuss with me the views presented 
herein as to donative character of the services of Messrs. 
Wolf. O’Neill and Abel as Trustees of the Trusts, upon 
the fulfillment of the condition of the agreements of July 
31, 1935, and/or January 23, 1941, I shall be happy to 
do so.” 

that on September 10, 1952, counsel for affiant wrote 
a thirteen page letter to Mr. Littleton in reply to Mr. 
Littleton’s letter of July 12, 1952, in which he discussed 
rather fully the facts and the law involved, prefaecd his 
letter with the statement that he had noted in Mr. Little¬ 
ton’s letter of August 12 that he had stated that if coun¬ 
sel for affiant desired to discuss the matter with him 
further, he would be <rlad to do so and then concluded 
the letter by stating that he would be pleased to discuss 
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the matter with Mr. Littleton further at such time as was 
mutually convenient and would await Mr. Littleton’s fur¬ 
ther call; that on September 12, 1952, Mr. Littleton wrote 
a letter to affiant’s counsel acknowledging receipt of his 
letter of September 10, in which he stated that sometime 
ago he had given John \V. Hechinger, one of the bene¬ 
ficiaries, a memorandum on the question of the right of 
trustees of trusts to agree with settlors to serve without 
compensation and forwarded a copy thereof to affiant’s 
counsel, and in the concluding paragraph of said letter 
states as follows: 

82 **•••; and inasmuch as the Trustees of The 

Settlor of the Trusts have not as yet carried out 
the terms and conditions of the Trust Instrument, they 
carry-over as Trustees of the beneficiaries of the Trusts. 
They cannot, under the law of Trusts, become the basic 
owners of the Trust properties.” 

That in accordance with affiant’s and his co-trustees’ 
interpretation of the above paragraph, the trustees were 
to carry on as trustees of the beneficiaries, until an 
agreement was reached as to their compensation, since 
they never contended that they became “the basic owners 
of the Trust properties”. 

Affiant further alleges that the trust assets of John W. 
Hechinger’s Trust, at the time of termination of the 
trust consisted of 64 shares of Presidential Gardens, 
Inc., out of a total of approximately 1,000 shares, all of 
which is issued and outstanding to either the beneficiaries 
or the settlor, Sidney L. Hechinger, and is a closed fam¬ 
ily corporation, 325 shares of Hechinger Properties Com¬ 
pany stock, out of a total of approximately 2,000 shares, 
all of which was likewise issued and outstanding in the 
names of either the beneficiaries or the said Sidney L. 
Hechinger and is likewise a closed family corporation; a 
series of promissory notes of the said Hechinger Proper¬ 
ties Company, a series of notes of Hechinger Company, 
which is a sole proprietorship owned by Sidney L. Hech- 
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inger, and the sum of $3,125.10 in a savings account at 
the American Security and Trust Company. 

Affiant further alleges that the trust assets in the Lois 
Hechinger England trust consisted of 97 shares of Presi¬ 
dential Gardens, Inc., 325 shares of Hechinger Properties 
Company, a series of promissory notes of Hechinger 
Properties Company and a series of notes of Hechinger 
Company, cash in the savings account at American Se¬ 
curity and Trust Company, in the amount of $1,453.42, 
buildings in Presidential Gardens subdivision in Alexan¬ 
dria, Va., all of the stock of which is either owner by the 
beneficiaries or Sidney L. Hechinger or the Hech- 
S3 inger family: an account receivable against the 
said Presidential Gardens. 

Affiant further alleges that the trust assets of the 
Sylvia F. Hechinger trust consisted of a series of promis¬ 
sory notes of Hechinger Properties Company, 325 shares 
of Hechinger Properties, and check in the amount of 
$1,719.22 representing the savings account balance at 
American Security & Trust Company. 

Affiant further alleges that neither he nor his co-plain¬ 
tiffs served as either officers or directors of any of the 
aforesaid corporations for the last several years; that the 
management and actual operation of the aforesaid com¬ 
panies w*as vested in either Sidney L. Hechinger, solely, 
or the Hechinger family; that affiant and his co-plaintiffs, 
as trustees, were mere minority stockholders; that the 
buildings owned by the Lois Hechinger England trust 
estate w*ere actually managed and operated under the 
primary control and management of Presidential Gar¬ 
dens, Inc., a corporation, wiio collected all rentals be¬ 
coming due and payable in its capacity of rental agent; 
that from time to time during the administration of said 
trust estate they advised with the beneficiaries with re¬ 
spect to the nature of the investments to be made and 
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were continuously advised by the beneficiaries that there 
should be no change in the form thereof and that through¬ 
out the administration of the trust estate by affiant and 
his co-trustees there has never been any change in the 
form of investments of the three trust estates. 

Affiant further alleges that from and after September 
12, 1952 both he and his counsel stood ready and willing 
at all times to confer with defendants or Mr. Littleton 
and counsel in respect to payment of trustees’ compensa¬ 
tion and the distribution of the trust assets, but that 
neither of them ever received a call or communication 
from either the defendants or their counsel, Mr. Little¬ 
ton, so to do, nor was any request ever made 
S4 upon them to distribute the trust assets or any 
part thereof: that he communicated with the Com¬ 
missioner of Internal Revenue as to when closing income 
tax returns should be filed and was advised that thev 
should be filed after the close of the current year, namely, 
December 31, 1952; that accordingly, after he received 
the requested information from the beneficiaries in the 
month of September. 1952, he proceeded to write up the 
books of the trust estate, considered whether or not a 
formal accounting covering the entire period of their 
administration of the trust was necessary or desirable 
and actually prepared such account in part: considered 
whether or not, in view of the antagonistic attitude of the 
beneficiaries, plaintiffs should obtain a court order in 
respect of distribution and the filing of an account with 
the court: considered what documents would be necessary 
or desirable to wind up the trust estate so that there 
would be no liability on the part of the trustees, particu¬ 
larly with reference to possible tax liability since many 
of the tax returns of the trust estate had never been 
audited; prepared both Federal and District of Columbia 
income tax returns and on January 5, 1953, he and his 
counsel wrote a letter to Mr. Littleton, counsel for the 
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beneficiaries, enclosing copies of 1952 U. S. Fiduciary 
Income Tax Returns (3 in number) and 1952 District of 
Columbia Fiduciary Income Tax Returns (3 in number) 
and advised him of the amount of income which would 
have to be included in the respective returns of the bene¬ 
ficiaries; the Federal Income Tax Returns were not ac¬ 
tually due until March 15 and the District of Columbia 
Returns were not due until April 15, 1953, but affiant 
and counsel felt the matter should be accelerated as much 
as possible with a view of making it possible to have an 
early distribution of the trust assets; that in said letter 
of January 5, 1953, affiant and his counsel advised Mr. 
Littleton that now that the tax returns had been filed, 
the trustees were in a position to proceed with distribu¬ 
tion of the trust assets; that in view of the fact that the 
trustees had kept the beneficiaries generally advised with 
respect to the administration of the trust assets, they felt 
that an abbreviated account would suffice; that before 
preparing the account they would like an opportunity 
of attempting to conclude the matter of trustees 7 
S5 commissions and requested Mr. Littleton to advise 
them when it would be convenient to discuss the 
matter of commissions; that in response to said letter of 
January 5, 1952, Mr. Littleton arranged a conference 
with affiant’s counsel, James M. Earnest, and had a dis¬ 
cussion with him on February 20, 1953: that at this con¬ 
ference Mr. Littleton advised that the beneficiaries had 
declined and refused to pay any trustees’ commission; 
that accordingly, affiant’s counsel wrote Mr. Littleton a 
letter on February 21, 1953, advising him that immedi¬ 
ately upon Mr. Littleton’s return from a contemplated 
visit to New Orleans, which he understood would be the 
early part of March, he would call Mr. Littleton and 
make arrangements to turn over to him the trust assets 
which were not being withheld by the trustees on account 
of their commission: that affiant’s counsel also advised 
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Mr. Littleton that no useful purpose would be served by 
the trustees attending stockholders meetings of Presiden¬ 
tial Gardens and Hechinger Properties and suggested 
proxies be sent him for signing in favor of John W. Hechin¬ 
ger, which was done: that a copy of said letter is attached 
hereto as Exhibit B and made a part hereof; that counsel 
for affiant called Mr. Littleton on March 20 and confirmed 
this conversation with a letter dated March 20, 1953, in 
which he advised that upon further reflection he did not 
feel he should assume the responsibility of determining 
which assets should be retained by the trustees as se¬ 
curity for their compensation and those which were to be 
turned over to the beneficiaries: that accordingly, he had 
concluded to submit the matter to the Court and March 
20. 1953 filed this action. A copy of said letter is at¬ 
tached hereto as Exhibit C and expressly made a part 
hereof. 

Affiant further alleges that there has never been anv 
disagreement among the trustees and the beneficiaries but 
that under certain circumstances all or a part of 
S6 the trust assets should be delivered; that several 
plans were discussed, ie., the retention of a por¬ 
tion of the trust assets, as securitv for the trustees’ com- 
mission; the delivery of all trust assets with the bene¬ 
ficiaries putting up a corporate surety bond; and the 
delivery of all trust assets with the beneficiaries giving 
their promissory note as security for the trustees’ com¬ 
mission; that when a motion was filed herein for the de¬ 
livery of all but $60,000 of the trust assets further dis¬ 
cussions were had, which were initiated by affiant’s and 
his eounnsel’s letter to Mr. Littleton, dated April 28, 
1953, attached hereto as Exhibit D, and resulting in the 
trustees’ voluntary delivery of all trust assets upon re¬ 
ceiving adequate security for their compensation. 

Affiant further alleges that throughout the administra¬ 
tion of the trust estate that he and his co-trustees main- 
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tained a safe deposit box in the District of Columbia, 
in which they deposited the trust assets, consisting of 
shares of stock and promissory notes, as aforesaid; that 
their general practice was to compute the interest accrued 
on the various notes at the end of a given year and to 
accept new notes covering such accrued interest; that 
their general practice was to permit one of the bene¬ 
ficiaries or their representatives to go with them when¬ 
ever they removed anything from the safe deposit box 
or placed additional assets therein, and that the benefi¬ 
ciaries at all times were fully advised as to what the 
trust assets consisted of; that on July 10, 1952, there 
was on deposit in the savings account at the American 
Security and Trust Company for the John W. Hechinger 
Trust estate the sum of $2G0.SG in cash; that there was 
also on deposit in the savings account for the trust 
estate of Lois Hechinger England the sum of $524.41 in 
cash; and there was also on deposit in the Sylvia F. 
Hechinger trust estate the sum of $277.75 in cash; that 
when affiant and his counsel directed inquiries to Hech¬ 
inger Company, Hechinger Properties Company and 
Presidential Gardens, Inc. on July 31, 1952, as afore¬ 
said, they requested that checks be mailed by Hechinger 
Properties Company and Hechinger Company cov- 
S7 ering accrued interest on notes held for the trust 
estates up to and including July 16, 1952, in lieu of 
requesting notes therefor as had been their usual prac¬ 
tice; that on September 5, 1952, Hechinger Company 
transmitted to the trustees a check in the amount of 
$3S7.70 representing interest accrued on notes of the Lois 
Hechinger England estate of $193.85 and interest accrued 
on notes of the John W. Hechinger estate of $193.S5; 
that on September 5, 1952, Hechinger Properties Com¬ 
pany transmitted to the trustees a check in the amount 
of $4.S1S.66 representing the interest accrued on notes of 
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the Lois Hechinger England estate of $2,223.10, interest 
accrued on notes of the John W. Hechinger trust estate 
of $2,033.S4 and interest accrued on notes of the Sylvia 
F. Hechinger trust estate of $561.72; that the proceeds of 
the aforesaid checks were deposited in respective savings 
accounts of the beneficiaries. 

Affiant further alleges that since the trustees recog¬ 
nized that there would be some expenses incurred in con¬ 
nection with the wind-up of the trust estates, including, 
among other tilings, trustees’ commission and counsel 
fees, or in any event, since they anticipated an early dis¬ 
tribution of trust assets, they concluded not to invest 
this cash and simply permitted it to remain on deposit 
in said savings account; that no additional interest was 
paid to the trustees on account of notes held by the trust 
estate for the period from July 16, 1952 through Decem¬ 
ber 31, 1952, and presumably the beneficiaries made such 
collections direct themselves from the makers of the 
notes: that affiant has been advised by Mr. Littleton, 
counsel for the beneficiaries, that he advised the bene¬ 
ficiaries to report the entire net income of the trust for 
the calendar year 1952 and pay the tax calculated thereon; 
and that his understanding is that this was done: that 
the trust gave proxies to John W. Hechinger, one of the 
beneficiaries, for the purpose of voting at the stockholders 
meetings in 1953 of the corporations here involved; that 
no additional rents were collected bv the trustees 
88 from the four buildings owned by the Lois Hech¬ 
inger England trust estate, but all such rents, from 
and after July 16, 1952, were collected by Presidential 
Gardens, Inc., the rental agent therefor, and presumably 
were transmitted to the beneficiaries entitled thereto: that 
in effect, therefore, there was a constructive delivery of 
the trust assets as of July 16, 1952, and the parties so 
treated and considered this as an accomplished fact. 
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Affiant further alleges that it would not be just and 
fair under the circumstances of this case to attempt to 
charge the trustees with any interest because of their 
alleged failure and refusal to deliver the trust assets 
upon the termination of the trust estate particularly 
since, the alleged delay was either acquiesced in or occa¬ 
sioned by the acts and conduct of the beneficiaries or 
their counsel; that as already noted, with the exception 
of a relatively insignificant amount of cash the trust 
assets consist of either notes or stock of closed family 
corporations or the Settlor himself; that no change in 
the form of such investments has ever been made 
throughout the administration of the trust and that inso¬ 
far as affiant is advised, none will be made now; that 
none of the beneficiaries have suffered any loss or sus¬ 
tained any injury; that the trustees reasonably required 
a period from substantially the middle of September 
until January 5 in which to conclude this matter; that it 
wasn’t until February 20, 1953 that they were finally ad¬ 
vised that the beneficiaries would not pay reasonable 
compensation so that there was no point up to this date 
to make any determination with respect to a retention of 
a part of the trust assets as security for the trustees’ 
commission; that the aforesaid motion for the delivery 
of all but $60,000 of trust assets was in accordance 
S9 with the agreement between counsel and when it 
was filed consistent with the understanding counsel 
had theretofore reached, arrangements were made for 
distribution of all trust assets and for proper security 
for such compensation as the court may hereafter de¬ 
termine to be just and reasonable; that a copy of the 
receipt, release and Indemnity Agreement executed by 
the three beneficiaries under date of May 16, 1953, at 
which time all of the trust assets were distributed is 
attached hereto as Exhibit E and expressly made a part 
hereof. 

/s/ Bernard V. O’Neill 
Bernard V. O’Neill 
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SUBSCRIBED AND SWORN to before me, this 15th 
day of July, 1953. 

/s/ G. Russell Walker 

Notary Public, D. C. 

(SEAL) My Commission Expires August 14, 1957. 

• • • • 

90 June 30, 1953 

• • • • 

110 Filed Jul 16 1953 Harry M. Hull, Clerk 

Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment on Counter-Claim 

• • • • 

111 Filed Jul 16 1953 Harry M. Hull, Clerk 

Exhibit A 
Law Offices 

JAMES M. EARNEST 
Woodward Building 
Washington 5, D. C. 

July 31, 1952 

Robert A. Littleton, Esq., 

Mason, Spalding & McAtee, 

Tower Building, 

Washington 5, D. C. 

Re: Trust Estate of Sidney L. Hechinger 
Dear Mr. Littleton: 

Under the terms of the trust instrument made and 
entered into by Sidney L. Hechinger, as settlor and Sid¬ 
ney L. Hechinger and Julius Wolf as Trustees, dated 
July 31, 1935 and in particular, paragraph 3 thereof, it 
is provided in substance that the trust shall terminate 
when Lois Hechinger England, one of the 3 designated 
beneficiaries thereunder, shall attain the age of 27 years. 
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I am advised that Mrs. England attained such age on 
Julv 16, 1952. 

Under paragraph 7 of the aforesaid trust instrument 
it is provided in substance that upon termination of the 
trust, the Trustees shall make settlement of and shall 
forthwith surrender and deliver the trust estate and any 
accumulated income together with all evidence of title to 
the trust estate to the person or persons entitled thereto 
under the terms of the trust instrument. 

As you know, Messrs. Wolf, served as co-trustee with 
Mr. Sidney L. Hechinger under the aforesaid trust in¬ 
strument from July 31, 1935 until January 23, 1941 on 
which latter date Mr. Sidney L. Hechinger, without reli¬ 
ance upon any powers reserved unto him under said trust 
instrument in respect to appointment of a successor trus¬ 
tee, purported by an instrument in writing, dated Janu¬ 
ary 23, 1941 to resign as Trustee in favor of Messrs. 
Wolf, O’Neall and Abel. 

Irrespective of the legality of such purported resigna¬ 
tion of Mr. Sidney L. Hechinger in favor of Messrs. 
Wolf, O’Neill and Abel, it is without dispute that from 
and after January 24, 1941 until the present time or for 
approximately eleven and one half years, Messrs. Wolf, 
O’Neill and Abel have been and now are the sole acting 
Trustees in the administration of said trust estate, and 
now have in their possession all of the assets of the trust 
estate with the exception of certain current accounts 
receivable in respect to which they have this day ad¬ 
dressed letters to Presidential Gardens, Inc., Hechinger 
Properties Co. and Hechinger Co. 

In view of the fact that throughout the administration 
of the trust estate, the Trustees have kept the three bene¬ 
ficiaries generally advised in respect of all income collec¬ 
tions and disbursements made, including, among other 
things, counsel fees and expenses incurred in the action, 
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hereinafter mentioned, it does not appear to me to be 
necessary to state and file a formal account inci- 
112 dent to the distribution of the trust estate. If 
your views coincide with mine then the Trustees 
are willing to make a distribution of the assets of the 
trust estate upon delivery to them of a due and proper 
receipt and full and complete release signed by the three 
beneficiaries respectively, and approval of and payment 
of a commission covering their services from July 31, 
1935 through complete distribution of the trust assets. 

You will recall, I am sure, that in the action instituted 
by the Trustees against John W. Hechinger, et al. Civil 
Action Xo. 53S9-50, that although the sole relief sought 
by the Trustees was to procure the necessary books 
and records of the trust estate so that they might prop¬ 
erly discharge the duties imposed upon them by the terms 
of the aforesaid trust instrument and under the law in 
the administration of the trust estate, that the defend¬ 
ants filed a counter-claim and thereby injected into the 
proceeding the matter of Trustees’ commissions. The 
Trustees, of necessity, filed a reply to the counter-claims 
in which they met this enlargement of the issues as were 
originally developed by the Complaint and the Answer 
filed thereto and were quite ready and willing for the 
Court to fix and determine the amount of their commis¬ 
sion or compensation. In the final disposition of the case, 
however, you or rather your associate, dismissed the 
counter-claim so that it was unnecessary for the Court 
to determine this question. 

The position of the Trustees at this time is the same 
as it was when they filed their reply to the counter-claim 
hereinabove mentioned. In their reply Trustees allege 
that neither at the time of the execution and delivery of 
the so-called commission letter of July 31, 1935, which 
relates solely to Julius Wolf nor at the time of the exe¬ 
cution and delivery of the so-called commission letter of 
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January 24, 1941, which relates to all three of the Trus¬ 
tees, was any consideration paid to any of the parties for 
their respective agreements to serve as a Trustee or 
Trustees and for the waiver of the right to a commis¬ 
sion other than under the limited circumstances therein 
more fully recited; that such waiver was exacted from 
them by virtue of the peculiar relationship of the parties 
which existed at the time. While it appears on the face 
of the trust instrument itself that Sidney L. Hechinger 
could resign as co-trustee, the matter of whether or not 
he could, as he purported to do, concurrently appoint 
therewith Messrs. Wolf, O’Neill and Abel as successor 
Trustees, would seem to be a question of law or a mixed 
question of fact and law; and assuming the correctness 
of this premise, it would seem equally clear that -whether 
or not the so-called commission letter of January 24, 
1941 is a binding agreement to the extent that it might 
be successfully pleaded in bar to a claim by the Trustees 
for commission would likewise seem to present a question 
of law, or a mixed question of fact and law’; that none 
of the Trustees received any consideration under either 
of the so-called commission letters; that Julius Wolf in 
one capacity or the other has conscientiously and in good 
faith served as a Trustee under said trust instrument 
since 1935 or more than 17 years without receiving any 
compensation therefor; that Bernard V. O’Neill and 
Stanford E. Abel have likewise conscientiously and in 
good faith served as Trustees since 1941 or more than 
11 years, without receiving any compensation therefor; 
and their position is, therefore, that they are entitled to 
receive fair and reasonable compensation covering the 
aforesaid services. 

In fixing the amount of the commission to w’hich these 
Trustees are entitled, I take the position that they will 
not be limited to the inventory value of the estate at the 
time of the creation of the trust but also will be entitled 




to a commission on the increased assets of the trust es¬ 
tate. I have already covered this phase of the case in 
my letter to you, dated August 2, 1950. I believe 
113 that the Circuit Court opinion in the Stoner case, 
referred to in my letter, in principal, has adopted 
the view of the better reasoned decisions which are there¬ 
in set out, and clearly supports my contention here. 

Insofar as the present value of the trust assets is 
concerned, you will recall that in the Complaint filed in 
the above case we stated the value as approximately 
$1,700,000.00. Assuming that we reach an agreement as 
to the percentage of the commission, then I would recom¬ 
mend to the Trustees that they abide by this estimated 
value of $1,700,000.00, although I am quite confident that 
this is most conservative and if it becomes necessary 
for appraisals to be made, as it very well might, such 
appraisals, in my opinion, would certainly amount to 
$ 2 , 000 , 000 . 00 . 

If we are not able to agree on the percentage of the 
commission then we are perfectly willing to adopt the 
position of your associate, which he took in an oral argu¬ 
ment before Judge McLaughlin on April IS. 1951 at pages 
19 and 22 of the record where, after stating that he in¬ 
tended “to demonstrate to the Court also that these 
Trustees have been compensated gratuitously by the set¬ 
tlor for services they have rendered”, then states as 
follows: 

“Also, on this matter of compensation, we included 
that in our prayer, because we wanted to be as fair as we 
can be to those men who allegedlv have served as trustees 
for this trust. 

“ 7 / the Court feels they are entitled to any more com¬ 
pensation than has already been paid to them, then, we 
say. the defendants in this case will he ready and willing 
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to pay whatever the Court fixes as additional compensa¬ 
tion 

If tlie matter is presented to the Court, then I would 
think that in the absence of any controlling statute, cus¬ 
tom and usage, and I am aware of none, the Court might 
very well, reasoning by analogy to our local statute re¬ 
lating to compensation for personal representatives in 
the administration of a decedent’s estate, conclude that 
the Trustees are not limited to the inventory value of 
the estate at the time of the creation of the trust instru¬ 
ment, but also are also entitled to a commission on the 
increased assets of the estate, as already mentioned, so 
long as the commission does not exceed the statutory 
limitation of ten per cent, and would likely determine 
that it would follow the usual and customary practice 
of allowing the difference between the minimum and 
maximum fee permitted under our statute and, therefore, 
arrive at a percentage commission of five per cent. So 
considered, five per cent commission on the tentative val¬ 
uation of $1,700,000.00 would mean that the Trustees 
would receive an aggregate commission of $85,000.00. 

Assuming that we reach an agreement on the Trustees 
commission, I believe that the distribution of the trust 
assets can be expeditiously accomplished for the only 
remaining items which suggest themselves to me, would 
be fixing the amount of my compensation for my services 
rendered subsequent to the conclusion of the abovemen- 
tioned action, through final distribution, which will be 
nominal in amount, releasing the Trustees of any further 
liability, if any, on the purchase money notes heretofore 
given Presidential Gardens, Inc., payment of docu- 
114 mentarv stamp on the transfer of stocks involved, 
filing of final tax return and payment of taxes 
known to be due, and making a proper reserve for or 
having an agreement of the beneficiaries in respect of 
possible additional taxes after audit shall have been made. 
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In any event, the Trustees hereby give notice to the 
beneficiaries of the trust estate, through you as their 
counsel, that they will not transfer the trust assets to the 
beneficiaries until they have been paid for the amount 
of compensation to which they are properly entitled for 
their services as Trustees, and they hereby assert a lien 
on the trust assets since I have advised them that they 
have a security interest in the trust assets for their 
compensation. I believe that this opinion is fully sup¬ 
ported by Restatement of the Law of Trust. 

Section 345(g), page 1074 states as follows: 

“The trustee will not be compelled to transfer the trust 
property to the beneficiary until he is paid or secured 
for the amount of compensation to which he is entitled 
for his services as trustee.” (Lien of trustee for com¬ 
pensation [Title]). 

Section 242(e) states as follows: 

“Lien for Compensation:—The trustee need not pay 
over income deducting the compensation to which he is 
entitled with respect to the income, and need not pay 
over principal without deducting the compensation to 
which he is entitled with respect to the principal. To 
this extent the trustee has a security interest in the trust 
property for his compensation.” 

I, therefore, would appreciate hearing from you at your 
earliest opportunity. 

Very truly yours, 

/s/ James M. Earnest 
James M. Earnest 


• • • • 


JME :mob 
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Memorandum in Opposition to Plaintiffs’ Motion 
for Summary Judgment 
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Exhibit B 
Law Offices 

JAMES M. EARNEST 
Woodward Building 
Washington 5, D. C. 

February 21, 1953 

Robert A. Littleton, Esq. 

Tower Building 
Washington, D. C. 

Re: Sidney L. Hcellinger Trust Estate 
Dear Mr. Littleton: 

With further reference to our conversation of yester¬ 
day, this will advise as follows: In view of the fact that 
the beneficiaries decline and refuse to pay the trustees’ 
commission in this case, I have advised the trustees to 
prepare a simplified statement of account, merely show¬ 
ing the trust assets which are distributable less their 
reasonable commission which they claim. 

Immediately upon your return from your New Orleans 
trip which I understand will be the early part of March, 
I will call you and make arrangements to turn over to 
you the trust assets which are not being withheld by the 
trustees on account of their commission. 

With further reference to the stockholders meeting in 
March, I do not believe that any useful purpose would be 
served by the attendance of the trustees. Therefore, if 
you will send me a proxy, I will then have the trustees 
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sign it and the holder of the proxy can vote the stock at 
the meeting. 

Very truly yours, 
s/ James M. Earnest 
James M. Earnest 


JME/w 


95 Filed Jul 16 1953 Harry M. Hull, Clerk 

Exhibit C 
Law Offices 

JAMES M. EARNEST 
Woodward Building 
Washington 5, D. C. 

March 20,1953 

Robert A. Littleton, Esq. 

Tower Building 
Washington, D. C. 

Dear Mr. Littleton: 

This will confirm our telephone conversation of today 
as follows: 

Upon further reflection I have concluded that I should 
not assume the responsibility of determining which trust 
assets should be retained by the trustees as security for 
their trustees commission, but that I should submit the 
entire matter to the Court for its determination. Ac¬ 
cordingly, I have this day filed an appropriate complaint 
which shows on its face and in detail what the trust 
assets consist of. 

If it is feasible, as once suggested by you, for the life 
beneficiaries to put up a corporate surety bond, then I 
am sure that under the direction of the Court the trus¬ 
tees can make distribution of all trust assets without 
prejudicing their position. 
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If it does not prove to be feasible to put up a cor¬ 
porate surety bond then they could make a distribution 
of a part of the trust assets and reserve a sufficient 
amount thereof, as the Court may indicate, in order to 
satisfy such commission as the Court may determine that 
they are properly entitled to receive. 

Very truly yours, 
s/ James M. Earnest 
James M. Earnest 

JME/w 

96 Filed Jul 16 1953 Harry M. Hull, Clerk 

Exhibit D 
Law Offices 

JAMES M. EARNEST 
Woodward Building 
Washington 5, D. C. 

April 28, 1953 

Robert A. Littleton, Esq., 

1021 Tower Building 
Washington, D. C. 

Cornelius H. Doherty, Esq. 

1114 Denrike Building 
Washington, D. C. 

Re: O’Neill, et al v. Hechinger. et al 
Civil Action No. 1258-53 

Gentlemen: 

I have your Motion For Order Directing Plaintiffs To 
Deliver Corpus of Trust to Defendants, less their claim 
of $60,000. 

As Mr. Littleton knows, we had discussions about this 
matter after he advised me that the defendants did not 
feel disposed to make an offer in settlement of the plain¬ 
tiffs’ claim for trustees’ commissions. In my letter to 
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Mr. Littleton of February 21, 1953, I advised him that 
after he returned from his trip to New Orleans, which he 
had spoken to me about, I would call him and make ar¬ 
rangements to turn over the trust assets except such as 
would be adequate to protect the trustees on account of 
their commission. 

Thereafter I advised Mr. Littleton on the telephone 
that upon further reflection I had concluded that I should 
not assume the responsibility of determining which trust 
assets would be retained by the trustees as security 
for their commission, but that I should submit the entire 
matter to the Court for its determination. 

I also advised him that if it was feasible, as once sug¬ 
gested by him for the defendants to put up a cor- 
97 porate surety bond, then I felt that under the 
direction of the Court the trustees could make a 
distribution of all trust assets without pure.judicing their 
position: and if it did not prove to be feasible to put up 
a corporate surety bond, then they could make a distribu¬ 
tion of a part of the trust assets and reserve a sufficient 
amount thereof, as the Court might indicate, in order to 
satisfy their claim for commission. I confirmed this to 
Mr. Littleton in my letter of March 20, 1953. 

In principle, therefore, there has never been any dis¬ 
agreement amongst counsel but that under some circum¬ 
stances there could be a partial distribution of the trust 
assets. This procedure, insofar as I was concerned at 
least, was predicated on the fact that the only security 
which the trustees required was limited to their trustees 7 
commission in such amount as the Court might ultimately 
determine to be fair and proper. 

Also, I am sure that Mr. Littleton will agree with me 
that as between counsel we have attempted to approach 
all of the problems in this case with the utmost frank¬ 
ness. Therefore. T am somewhat puzzled by Paragraph 
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14 of your Answer with respect to your challenge of the 
Federal and District of Columbia Fiduciary Returns 
which were filed by the trustees on or about January 5, 
1953. 

On January 5, 1953, I transmitted copies of the afore¬ 
said returns to Mr. Littleton and gave him the exact 
income which each of the three beneficiaries were, in 
accordance with my understanding of the matter, to in¬ 
clude in their tax returns for the year 1952. I supple¬ 
mented this letter by another letter dated March 10, 1953, 
likewise addressed to Mr. Littleton. I would have 
thought that if the income was not to be included in the 
beneficiaries’ returns, you would have so notified me. 

I am unable to tell from reading Paragraph 14 of your 
Answer whether or not the beneficiaries have in- 
OS eluded the income as reflected in my aforesaid two 
letters in their respect income tax returns for 
the year 1952, nor do I understand how Sec. 48(a) of 
the Internal Revenue Code is involved. 

What concerns me is that if the beneficiaries have not 
included the income in question in their respective re¬ 
turns, then there would seem to be a tax liabilitv on 
behalf of the trustees, and, of course, we would have to 
take this into consideration in determining what portion 
of the trust assets can be distributed at this time. There¬ 
fore, please be good enough to advise me what the facts 
are. 

Since my attention has been invited to a possible claim 
against the trustees for unpaid taxes, I have attempted 
to review the facts of the case with a view of determining 
whether or not there could be any other contingent tax 
liability. 

Another thing that concerns me is the matter of the 
purchase of the Presidential Gardens buildings, as I 
recall, around the year 1942. As you know, the trustees 




purchased these buildings for the estate of Lois Hechin- 
ger England at book value only, and executed and deliv¬ 
ered their promissory note covering the purchase price. 
What concerns me is whether or not there could be said 
to be a gift tax involved. Conceivably, the Government 
might contend that the fair market value of the proper¬ 
ties was far in excess of the purchase price, particularly 
since the buildings, in accordance with the allegations of 
the Complaint, have a present fair market value of 
around $3S2,477.33. 

I am all the more concerned about the likelihood of the 
Government challenging the value of the buildings since, 
as I understand the situation, Mr. John Ilecliinger, at or 
about the time of the acquisition of the above mentioned 
buildings by the trustees also acquired the four buildings 
under substantially the same circumstances. 

My understanding is that no gift tax return was filed. 
Under Sec. 1010 of the Code it is provided that the 
99 amount of any gift tax shall be assessed within 
three years after the return was filed. Under Sec. 
1016(b) it is provided that i ntlie case of a false or frau¬ 
dulent return with intent to evade the tax or failure to 
file a return, the tax may be assessed at any time. Under 
Sec. 1009 it is provided that the tax imposed by this 
chapter shall be a lien upon all gifts made during the 
calendar year, for ten years from the time gifts are 
made; and that if the tax is not paid when due the donee 
of any gift snail be personally liable for such tax to the 
extent of the value of such gift. 

While I may be overly concerned about it, it seems to 
me that conceivably, at least, there might be some con¬ 
tention by the Government, in the event a dispute arises 
as to the value of the property involved, that there would 
be a tax liability on the trustees. Therefore, this is 
another thing which we would have to take into considera- 


tion when we are attempting to agree upon what distribu¬ 
tion of trust assets shall be made. 

Assuming that there is no tax liability on the trustees 
for the year 1952 and assuming that Mrs. Lois Hecliinger 
England would be agreeable to execute an indemnity 
agreement whereby she would agree to indemnify, protect 
and hold the trustees harmless on account of any possible 
gift tax arising out of the purchase of the Presidential 
Gardens buildings, then I do not believe that we would 
have any difficulty in agreeing as to what trust assets 
should be distributed. 

Of course, if you are agreeable to submit the matter to 
the Bureau for a ruling—and if the ruling were favor¬ 
able—this would eliminate the necessity of the indemnity 
agreement. 

Another tiling that concerns me is that no audit has 
ever been made of the trustees’ returns, except in respect 
of the first year or so. Here again there might be the 
possibility of additional taxes due and payable by 
100 the trustees and we must, therefore, take this into 
consideration when we consider what assets should 
be distributed. 

If the beneficiaries would execute an agreement to in¬ 
demnify, protect and save harmless the trustees from 
and against any and all levies or assessment of taxes of 
whatsoever nature, whether imposed against them sev¬ 
erally, collectively, individually or as trustees as afore¬ 
said, arising out of or connected with the creation, ad¬ 
ministration and termination of the trust estate, it seems 
to me that this would take care of all contingent tax 
liabilities. 

In connection with the distribution of partial trust as¬ 
sets at this time, I am still willing to accept a corporate 
surety bond if such is feasible, or for that matter, I am 
perfectly willing to distribute all of the trust assets pro- 
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vided that the beneficiaries execute and deliver to the 
trustees their respective promissory notes in the aggre¬ 
gate amount of $60,000 which, of course, would only be 
due and payable in such amount as might ultimtaely be 
fixed and determined bv the Court. 

If neither of these suggestions meet with your appro¬ 
val then I suppose we shall have to consider what trust 
assets should be retained and what trust assets should 
be distributed. 

I will withhold replying to your motion until I have 
heard from you further but I would appreciate hearing 
from you promptly. 

Very truly yours, 

/s/ James M. Earnest 
James M. Earnest 

JME/w 

101 Filed Jul 16 1953 Harry M. Hull, Clerk 

Exhibit E 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD V. O’NEILL, ET ALS Plaintiffs 

vs. 

JOHN W. HECHINGER, ET ALS Defendants 
Civil Action No. 125S—53 

Receipt, Release and Indemnity Agreement 
of Beneficiaries 

THIS INDENTURE made this 21st day of May, 1953 
in the District of Columbia by the undersigned, JOHN 
W. HECHINGER, SYLVIA F. HECHINGER and LOIS 
HECHINGER ENGLAND, jointly and severally, 
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WITNESSETH 

WHEREAS, on July 31, 1935, SIDNEY L. HECHIN¬ 
GER, as SETTLOR, executed a Trust Instrument with 
himself and one JULIUS WOLF as Trustees; and 

WHEREAS, JOHN W. HECHINGER, SYLVIA F. 
HECHIXGER and LOIS HECHINGER ENGLAND are 
the named beneficiaries thereunder; and 

WHEREAS, from and after July 31, 1935, the said 
SIDNEY L. HECHINGER and the said JULIUS WOLF, 
as the named Trustees in said Trust Instrument entered 
upon their duties as such Trustees and actively served 
as such Trustees until on or about January 23, 1941; and 

WHEREAS, on or about January 23, 1941, the said 
SIDNEY L. HECHINGER resigned as a Trustee 
102 under the aforesaid Trust Instrument and in and 
by said resignation stated that from and after 
January 23, 1941, all of the “powers and duties of the 
Trustees under the written indenture (meaning the Trust 
Instrument hereinabove referred to) shall be vested in 
said JULIUS WOLF, STANFORD ABEL and B. V. 
O’NEILL”; and 

WHEREAS, since on or about January 23, 1941, the 
said JULIUS WOLF, STANFORD ABEL and B. V. 
O’NEILL have acted as the Trustees in the administra¬ 
tion of the trust estates created in and by the aforesaid 
Trust Instrument; and 

WHEREAS, the aforesaid Trust has now ceased and 
determined as more particularly proved in Paragraph 3 
thereof: and 

WHEREAS, the said three Trustees have instituted 
an action, as plaintiffs, against the said JOHN W. 
HECHINGER, SYLVIA F. HECHINGER and LOIS 
HECHINGER ENGLAND, as defendants, in the United 
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States District Court for the District of Columbia, being 
Civil Action Xo. 125S-53, wherein they seek to have the 
Court adjudicate and declare that they are entitled to 
reasonable compensation or commission for their services 
rendered as Trustees, as aforesaid, and contend that they 
are reasonably entitled collectively to the sum of $60,000; 
and 

WHEREAS, the aforesaid beneficiaries are desirous of 
having all of the Trust assets delivered to them and 
have offered to secure the payment of the Trustees’ com¬ 
pensation or commission, if any, as may hereafter he 
fixed and determined by the Court in the aforesaid Civil 
Action Xo. 1258-53, by executing and delivering to the 
Trustees their joint and several promissory note in the 
principal sum of $60,000, 

163 XOW, THEREFORE WITXESSETH: 

1. Concurrently with the execution and delivery 
of these presents the said JOHX W. HECHIXGER, 
SYLVIA F. HECHIXGER and LOIS HECHIXGER 
EXGLAXD shall execute and deliver their joint and sev¬ 
eral promissory note payable to the order of said three 
Trustees in the principal sum of $60,000 without interest, 
subject, however, to the condition that said note, notwith¬ 
standing an unqualified promise to pay, shall only be 
payable in such amount as the Court may hereafter fix 
and determine to be fair and reasonable compensation 
to the Trustees and beneficiaries may agree upon to be 
fair and reasonable compensation. 

2. The undersigned JOHX W. HECHIXGER hereby 
acknowledges to have received from said three Trustees: 

(a) A series of promissory notes of the HECHIX¬ 
GER PROPERTIES COMPAXY, having a total face 
value of $S2,297.27 and having payments made thereon 
totalling $7,939.37, leaving a net balance on all of these 
Xotes in the amount of $74,357.90; 
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(b) 64 shares of PRESIDENTIAL GARDENS, IN¬ 
CORPORATED capital stock, having blank stock powers 
thereto annexed, duly signed by the said Trustees and 
in negotiable form, and capable of being registered in the 
name of said JOHN W. HECHINGER on the books of 
the said PRESIDENTIAL GARDENS, INCORPOR¬ 
ATED; 

(c) 325 shares of HECHINGER PROPERTIES 
COMPANY capital stock having blank stock powers 
thereto annexed, duly signed by the said Trustees and in 
negotiable form, and capable of being registered in the 
name of said JOHN W. HECHINGER on the books of 
the said HECHINGER PROPERTIES COMPANY; 

(d) CASHIER’S CHECK of AMERICAN SECUR¬ 
ITY AND TRUST COMPANY, payable to the 

164 order of JOHN W. HECHINGER in the amount 
of $3125.10 representing the entire amount on de¬ 
posit in Savings Account No. 47846, theretofore main¬ 
tained bv said three Trustees for the use and benefit of 
% 

the trust estate: 

(e) A series of notes receivable from the HECHIN¬ 
GER COMPANY totalling $7,1S3.42; 

being all of the assets of the said JOHN W. HECHIN¬ 
GER TRUST ESTATE, created under and by virtue of 
the afiresaid Trust Instrument dated July 31, 1935 and 
constituting the entire trust estate due him by said three 
Trustees under Paragraph 7 of said Trust Instrument. 

3. The undersigned LOIS HECHINGER ENGLAND 
hereby acknowledges to have received from said three 
Trustees: 

(a) A series of promissory notes of the HECHIN¬ 
GER PROPERTIES COMPANY, having a total face 
value of $83,757.92, and having payments made thereon 
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totalling $1,200, leaving a net balance on all of these 
Notes in the amount of $S2,557.92; 

(b) 97 shares of PRESIDENTIAL GARDENS, IN¬ 
CORPORATED capital stock, having blank stock powers 
thereto annexed, duly signed by the said Trustees and in 
negotiable form, and capable of being registered in the 
name of the said LOIS HECHINGER ENGLAND on 
the books of the said PRESIDENTIAL GARDENS, IN¬ 
CORPORATED; 

(c) 325 shares of HECHINGER PROPERTIES COM¬ 
PANY capital stock, having blank stock powers thereto 
annexed, duly signed by the said Trustees and in nego¬ 
tiable form, and capable of being registered in the name 
of LOIS HECHINGER ENGLAND on the books of the 
said HECHINGER PROPERTIES COMPANY; 

(d) CASHIER'S CHECK of AMERICAN SECUR¬ 
ITY AND TRUST COMPANY payable to the order of 

LOIS HECHINGER ENGLAND in the amount of 
105 $1453.42 rej)resenting the entire amount on deposit 

in Savings Account No. 477S6, theretofore main¬ 
tained by said three Trustees for the use and benefit of 
the trust estate; 

(e) Fee simple deed duly executed by the three Trus¬ 
tees, conveying Lots Nos. 1 and 2 of Block A and Lots 
1 and 2 of Block B, respectively, in the PRESIDENTIAL 
GARDENS SUBDIVISION of Alexandria, Virginia, to¬ 
gether with the improvements thereon, it being agreed 
and understood that said beneficiary will assume the lia¬ 
bility for affixing due and proper stamps and charges 
incident to the recordation of said deed; 

(f) The balance of the current account due from 
PRESIDENTIAL GARDENS in the amount of $2S,344.17 
less the balance of notes payable due to PRESIDEN¬ 
TIAL GARDENS in the amount of $S,S03.39 leaving a 


net balance due from PRESIDENTIAL GARDENS, IN¬ 
CORPORATED in the amount of $19,540.78, said trans¬ 
fer being made through an instrument attached hereto 
assigning the net balance to LOIS HECHINGER ENG¬ 
LAND ; 

(g) A series of notes receivable from the Hechinger 
Company totalling $7,1S3.42 

being all of the assets of the said LOIS HECHINGER 
ENGLAND TRUST ESTATE, created under and by 
virtue of the aforesaid Trust Instrument dated July 31, 
1935, and constituting the entire trust estate due her by 
said three Trustees under Paragraph 7 of said Trust 
Instrument. 

4. The undersigned SYLVIA F. HECHINGER hereby 
acknowledges to have received from said three Trustees: 

(a) A series of promissiry notes of the HECHINGER 
PROPERTIES COMPANY, having a total face value of 
$23,176.40 and having payments made thereon totalling 
$2,499.26, leaving a net balance on all of these notes in 
the amount of $20,677.14; 

(b) 325 shares of the HECHINGER PROPERTIES 
capital stock, having blank stock powers thereto an¬ 
nexed, duly signed by the said Trustees and in 

106 negotiable form, and capable of being registered in 
the name of said SYLVIA F. HECHINGER on the 
books of said HECHINGER PROPERTIES COMPANY; 

(c) CASHIER’S CHECK of AMERICAN SECUR¬ 
ITY AND TRUST COMPANY payable to the order of 
SYLVIA F. HECHINGER in the amount of $1719.22 
representing the entire amount on deposit in Savings 
Account No. 477S5, theretofore maintained by the said 
three Trustees for the use and benefit of the trust estate; 
being all of the assets of the said SYLVIA F. HECHIN¬ 
GER TRUST ESTATE, created under and by virtue of 
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the aforesaid Trust Instrument dated July 31, 1935, and 
constituting the entire trust estate due her by said three 
Trustees under Paragraph 7 of said Trust Instrument. 

5. The undersigned JOHN W. HECHIXGER, SYL¬ 
VIA F. HECHIXGER and LOIS HECHIXGER EXG- 
LAXD, jointly and severally, on behalf of themselves, 
and their respective heirs, personal representatives and 
assigns hereby release and forever discharge the said 
JULIUS WOLF, STAXFORD ABEL and B. V. 
O’XEILL, individually, and as Trustees as aforesaid, 
and their respective heirs, personal representatives and 
assigns from any and all causes, actions, suits, claims 

and demands which thev now have or mav hereafter have 

• •> 

by reason of any and all causes, matters and things 
whatsoever arising prior to the date of the execution 
hereof except their claim asserted in a Counter-Claim 
filed in the aforesaid Civil Action Xo. 1258-53 for dam¬ 
ages in the amount of $40,000 arising out of said Trus¬ 
tees’ alleged unlawful detention in and possession and 
depriving the said three beneficiaries of the possession, 
full use and enjoyment of the corpus of said Trust from 
and after July 16, 1952. 

107 6. The undersigned. JOHX W. HECHIXGER, 

SYLVIA F. HECHIXGER and LOIS HECHIX¬ 
GER EXGLAXD, jointly and severally, and on behalf of 
themselves and their respective heirs, personal represen¬ 
tatives and assigns hereby agree to indemnifv, protect 
and save harmless the said JULIUS WOLF, STAX¬ 
FORD ABEL and BERXARD V. O’XEILL. from and 
against any and all levies or assessments of taxes of 
whatsoever nature whether imposed against them indi¬ 
vidually, severally, collectively or as Trustee or as 
Trustees as aforesaid, arising out of or connected with 
the creation, administration, change in administration, 
substitution of Trustees and termination of the trust 
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estates under the aforesaid Trust Instrument dated July 
31, 1935. 

IX WITNESS WHEREOF we have hereunto set our 
hands and affixed our seals this 21st day of May, 1953. 

/s/ John W. Hechinger 

John W. Hechinger (SEAL) 

/s/ Sylvia F. Hechinger 

Sylvia F. Hechinger (SEAL) 

/s/ Lois Hechinger England 

Lois Hechinger England (SEAL) 

Witness: 

/s/ Cornelius H. Doherty 

• • # • 

10S Filed Jul 1G 1953 Harry M. Hull, Clerk 

Motion for Summary Judgment on Counter-Claim 

Come now the plaintiffs, by their attorneys of record, 
and move the Court to enter a summary judgment in 
favor of plaintiffs on the Counter-Claim asserted by de¬ 
fendants herein; or in the alternative, if judgment is not 
rendered upon the whole Counter-Claim and a trial is 
necessary, that the Court at the hearing of this Motion, 
by examining the pleadings and the evidence before it 
and by interrogating counsel, ascertain what material 
facts exist without substantial controversy and what ma¬ 
terial facts are actually in good faith controverted, and 
enter an appropriate order herein, and for grounds 
therefor, show: 

That as shown by the record in this case, including the 
Suppirting Affidavit of Bernard V. O’Neill, and the 
record in Civil Action No. 53S9-50 heretofore filed in this 
Court, including the depositions taken therein and the 
exhibits constituting a part thereof, there is no genuine 
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issue as to any material fact and plaintiffs are entitled 
to a judgment as a matter of law. 

Respectfullly submitted, 

/s/ James M. Earnest 
James M. Earnest 
/s/ Fred M. Vinson, Jr. 

Fred M. Vinson, Jr. 

Attorneys for Plaintiffs 
1000 Woodward Bldg. 
Washington 5, D. C. 
STerling 3 2650 
• • • • 

Filed Jul. 16 1953 Harry M. Hull, Clerk 

Memorandum in Support of Motion for Summary 

Judgment 

* * * * 

122 Filed Jul 22 1953 Harry M. Hull, Clerk 

Memorandum in Opposition to Plaintiff's Motion for 

Summary Judgment 

• « • • 

Exhibit “A” 

August Twelfth 1952 

James M. Earnest, Esq., 

Woodward Building, 

Washington, D. C. 

Dear Mr. Earnest:— 

Re: Sidney L. Hechinger Trusts for Sylvia , John and 
Lois Hechinger of July 31, 1935 

I have yours of July 31, 1952 in the above entitled 
matters. 

As you say, the Trusts terminated on July 16, 1952 at 
the time Lois Hechinger (now Mrs. Richard England) 
attained the age of 27 years. Therefore, the corpus as¬ 
sets of the three separate Trusts should be distributable 
to the beneficiaries thereof. 
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The Settlor of each Trust is living at this time. The 
beneficiary of each Trust, as originally named, is still 
living; and from the standpoint of winding up the affairs 
of the Trusts, the Trustees have committed themselves 
to a procedure—contemplated and reduced in writing at 
the time they were designated as Trustees by the Settlor 
and accepted the office as Trustee—that makes the mat¬ 
ter of distributing the corpus assets of the Trusts to 
beneficiaries a pro forma matter. 

However, in your letter you indicate that the Trustees 
propose to disregard the joint and separate agreement 
of each with the Settlor of the Trusts—made in writing 
at July 31, 1935 as to Julius Wolf (when he was origi¬ 
nally designated as a co-Trustee) reaffirmed by Julius 
Wolf and accepted by Bernard V. O’Neill and Stanford 
E. Abel when Messrs. O’Neill and Abel were 
123 named and designated as co-Trustees with Julius 
Wolf on January 23, 1941. It seems to me that 
tliis agreement must be given serious consideration for 
the reason that no notice of its rescission lias ever been 
given by Messrs. Wolf, O’Neill and Abel to the Settlor 
and/or beneficiaries of the Trusts. The agreement is now 
fully performed by a fulfillment of the terms and condi¬ 
tions thereof, and is now in the category of an executed 
contract. 

The relationship of the Settlor of the Trusts and 
Messrs. Wolf, O’Neill and Abel at the time of the com¬ 
pensation agreements of July 31, 1935 as to Julius Wolf 
as co-Trustee with the Settlor of the Trusts and of Janu¬ 
ary 23, 1941 as to Messrs. Wolf, O'Neill and Abel as co- 
Trustees of the trusts after the date they accepted the 
agreement of January 23, 1941, was that of business 
associates. There w’as no occasion and/or basis for the 
exercise of undue influence with respect to the terms and 
conditions of said agreements at the time mutually 
agreed to and signed by the parties: and with respect to 
the delivery of said agreements it w*as simultaneous with 
the Trust Instrument of July 31, 1935 under which 
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Messrs. Wolf, O'Neill and Abel were designated to act 
as Trustees. Also, they took delivery of the corpus 
assets of the Trusts pursuant to the terms and conditions 
of said agreements. 

I cannot bring myself to agree with your proposal that 
the agreements dated July 31, 1935 and January 23, 1941 
may be questioned by the Trustees as binding on them at 
this time. They have had full knowledge of the terms of 
the agreements since the date signed by them; they 
124 were not coerced to enter into the agreements; and 
1 they were privileged at all times to have the agree¬ 
ments construed by a court of record as to the binding 
effect thereof and/or resign their offices as Trustees of 
the Trusts. I cannot bring myself to the belief that 
Messrs. Wolf, O’Neill and Abel executed the agreements 
with the Settlor of the Trusts with a secret reservation 
that they did not intend in good faith to live up to the 
terms and conditions thereof, and abide by the legal 
effect of the rights, duties and responsibility that accrued 
to Messrs. Wolf, O’Neill and Abel as Trustees and/or to 
the Trusts upon the fulfillment of the conditions stipu¬ 
lated. 

It would seem that inasmuch as Messrs. Wolf, O’Neill 
and Abel conscientiously and in good faith made the 
agreements of July 31, 1935 and January 23, 1941 with 
the Settlor of the Trusts for which they have acted as 
Trustees, that they should conscientiously and in good 
faith live up to the terms and conditions of the agree¬ 
ments. The agreements of July 31, 1935 and January 
23, 1941, while of an executory character when entered 
into by the parties, have noic become executed. The 
rate of compensation and the basis for computing the 
amount thereof appears fair and reasonable: and if the 
conditions of the agreements restrict the Trustees in de¬ 
manding payment of compensation agreed upon, they 
must have taken such conditions into consideration when 
they signed the contracts. The conditions of the agree- 


35 A 


merits have been fulfilled, as contemplated by the parties 
thereto. The motives that induced Messrs. Wolf, O’Neill 
and Abel to donate and make a gift of the value of their 
services to the Trusts and/or the beneficiaries thereof, in 
the event the Settlor of the Trusts survived the 
125 end-period thereof, should not now be questioned. 

The law on the subject of contracts is clearly 
and fairly stated by Judge Coleman in the case of Tahir 
Erk v. Glenn L. Martin Company , 32 Fed. Supp. 722, as 
follows: 

“It is, of course, axiomatic that the words employed in 
a contract should be given a reasonable, rather than an 
unreasonable construction, whenever this may be consist¬ 
ently done, which is but another way of saying that the 
law should endeavor to adopt that construction which is 
most equitable to the parties to the contract, and will not 
give to one of them an unreasonable advantage over the 
other. However, the rule itself must always be applied 
reasonably , and will not be stretched to accomplish a re¬ 
sult which cannot be accomplished without in effect re¬ 
drafting the agreement. That is to say, the law does not 
protect against conditions, harsh though they may be, 
which a party to a contract has seen fit voluntarily to 
impose upon himself. There is not the slightest sugges¬ 
tion in the facts in the present case of any misrepresen¬ 
tation, concealment, duress or anv influence of anv kind 
having been brought to bear upon the plaintiff by the 
defendant.” 

T do not know how far apart we are on the legal 
rights of the Trustees to repudiate the agreements of 
July 31, 1935 and January 23, 1941. You speak as though 
the Trustees intend to disregard those agreements as 
being binding upon them: but you seem to overlook the 
executed character of those agreements at the present 
time. However, you do not discuss the legal effect of the 
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agreements as fullv executed contracts under the fulfill- 
ment of the terms and conditions clearly and unambig¬ 
uously stated and stipulated. 

It seems to me that under the executed character of 
the agreements of July 31, 1935 and January 23, 
126 1941, Messrs. Wolf, O'Xeill and Abel have agreed 

with the Settlor of the Trusts to donate their serv¬ 
ices as Trustees, in the event the Settlor of the Trusts is 
living at the end-period thereof; but in any event they 
have agreed to accept an amount therefor computed at 
the rate of 3% of the fair value of the corpus assets 
of the Trusts at the time received by them as gifts upon 
Trust by the Settlor of the Trusts, plus the aggregate 
amount of income from Trust properties accumulated to 
July 16, 1952. It is not my view that the law imposes a 
liability on the beneficiaries of the Trusts and/or the 
Trusts to pay the Trustees the value of their donated 
sendees, pursuant to their agreements with the Settlor 
of the Trusts. 

In the case of Farrington vs. Tennessee , 95 U.S. 679 
(24 L. Ed. 55S) it is said: 

“A contract is executed where evervthing that was to 
be done is done, and nothing remains to be done. A 
errant actuallv made is within his categorv. Such a 
contract requires no consideration to support it. A gift 
consummated is as valid in law as anything else.” 

I am inclined to the belief that the above rule of law 
is applicable: and that upon the fulfillment of the condi¬ 
tions of the agreements of July 31, 1935 and January 23, 
1941. Messrs. W"olf, CfXeill and Abel completed and con¬ 
summated a gift of the value of their services to the 
Trusts and/or the beneficiaries thereof. Such a gift 
requires no consideration to support it: and once consum¬ 
mated. may not be rescinded. 
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The principle of the law of contracts, as stated by 
Judge Coleman in the case of Tahir Erk v. Glenn 
127 L. Martin Company, supra, is followed by Judge 
Bell in the case of Northern Pacific Railway Com¬ 
pany v. United States, 70 Fed. Supp. 836, and reaffirmed 
by the citation of cases to support it, viz: 

“The law does not protect against conditions, harsh 
though they may be, which a party to a contract volun¬ 
tarily has imposed on himself. Transcontinental & West¬ 
ern Air, Inc. v. Parker, 8 Cir., 144 F. 2d 735; Tahir Erk 
v. Glenn L. Martin Co., 4 Cir., 143 F. 2d 232; Shell Oil 
Co., Inc. v. Manley Oil Corporation, 7 Cir., 124 F. 2d 
714; Summers v. Travelers Insurance Co., 8 Cir., 109 F. 
2d S45. It is not the function of the court to make a new 
contract for the parties. Columbia Gas Const. Co. v. 
Holbrook, 6 Cir., SI F. 2d 417; Order of United Commer¬ 
cial Travelers v. Shane, 8 Cir., 64 F. 2d 55; O’Connor v. 
Great Lakes Pipe Line Co., 8 Cir., 63 F. 2d 523. But 
if there is a question of interpretation, the court should 
endeavor to adopt the construction which is most equit¬ 
able to the parties and will not give to one of them an 
unreasonable advantage over the other: in other words, 
where a contract is capable of an interpretation in ac¬ 
cordance with justice and fair dealing the court will 
adopt such construction. Phillips Petroleum Co. v. Gable, 
10 Cir., 128 F.2d 943; Bayne v. United States, 8 Cir., 195 
F. 236: Champlin v. Commissioner, 10 Cir., 71 F.2d 23; 
Fove Lumber Co. v. Pennsylvania Railroad Co., 8 Cir., 
10 F.2d 437: Leschen & Sons Rope Co., 10 Cir., 173 F. 
855, 35 L.R.A., N.S. 1: City of Orlando v. Murphy, 5 Cir., 
84 F.2d 531.” 

Concededlv, the Settlor of the Trusts and Messrs. Wolf, 
O’Xeill and Abel, in their relation as business associates, 
could make the agreements of July 31, 1935 and/or Janu¬ 
ary 23, 1941 for the donative services of the latter as 
Trustees of inter vivos Trusts of the former upon the 
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contingency that the Settlor survived the end-period of 
the Trusts; or, in the alternative, should the Settlor of 
the Trusts not survive the end-period of the Trusts, com¬ 
pensation for the services of Messrs. Wolf, O’Xeill 
12S and Abel as Trustees of the Trusts would accrue 
at the rate of 1% to each of the value of the 
corpus assets of the Trusts at time received by the Trus¬ 
tees by gifts upon Trust for the respective beneficiaries 
named. 

In the case of Kasishke v. Baker. 146 Fed. (2d) 113, 
it is said: 

“Concededly, parties may make a contract dependent 
upon future contingencies, and, if they do, no right will 
accrue until the contingencies have been fulfilled. North¬ 
western Nat. Life Ins. Co. v. Ward. 56 Okla. 1S8 (155 
Pac. 524: McCullough, Inc. vs. Baggett, 176 Okl. S (54 
Pac. 2nd 1S4) ” 

Therefore, since the agreements of July 31, 1935 and 
January 23. 1941 have become fully executed by Messrs. 
Wolf. O'Xeill and Abel as Trustees: and the contingency 
of the survival of the Settlor has been fulfilled, the right 
of the Trusts to have and enjoy the full benefits of the 
donated sendees of the Trustees has accrued. The Trus¬ 
tees may not rescind the agreements after they have be¬ 
come fully executed as of and at July 16, 1952: nor may 
they withhold from distribution to the beneficiaries of 
the respective Trusts the corpus assets thereof under an 
alleged claim that they have a lien thereon for the reason¬ 
able value of their donated services, pursuant to the con¬ 
ditions of the agreements of July 31. 1935 and January 
23, 1941. 

The right of Messrs. Wolf. O'Xeill and Abel to make 
a donation and/or a gift of their services as Trustees of 
the Trusts, on the conditions of the agreements of July 
31, 1935 and/or January 23. 1941, did not change with a 
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discontinuance of their business relations with the 

129 Settlor of the Trusts in May, 1947, as to Bernard 
V. 0 ? Xeill and at prior dates as to Messrs. Wolf 

and Abel; and inasmuch as the contingency stated might 
not have required of Messrs. Wolf, (TXeill and Abel the 
donation of their services to the Trusts as Trustees, 
they had the right to await its fulfillment at the end- 
period of the Trusts. Therefore, if the gift of service 
to the Trusts by the Trustees needs a motive to support 
it, the probability that a fulfillment of the contingency 
may have rewarded them—as provided in the agreements 
of July 31, 1935 and January 23, 1941 —is sufficient to 
support the donative character of their services. After 
the promise of Messrs. Wolf, O’Xeill and Abel to make a 
gift to the Trusts of their services as Trustees is com¬ 
pleted by rendition thereof and/or a fulfillment of the 
condition for an accrual of the value thereof to the Trusts 
at the end-period thereof, the agreements to do so may 
not be rescinded: nor may the Trusts and/or the bene¬ 
ficiaries thereof be deprived of the full value of such 
donated services by the Trustees. 

It is hard for me to believe that Messrs. Wolf, CVXeill 
and Abel propose to involve the Trusts in litigation to 
recover compensation for the services that they promised 
to donate to the Trusts, in the event the Settlor was liv¬ 
ing at the end-period of the Trusts, on the theory that 
the agreements of July 31. 1935 and/or January 23, 1941 

mav be rescinded after fullv executed: or, that tliev could 
» • ¥ •> 

not become fully executed by a fulfilment of the contin¬ 
gencies thereof, unless supported by a full and adequate 
consideration of money and/or money’s worth at the time 
entered into by the parties. The services of the 

130 Trustees of the Trusts are no less valuable to the 
Trusts because donated, upon the fulfilment of the 

condition of the survivorship of the Settlor of the end- 
period of the Trusts, than they would have been in the 
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event of the nonsurvivorship of the Settlor of the end- 
period of the Trusts; and the right of the Trusts to 
accrue the value of such services as gifts, upon the ful¬ 
fillment of the condition in their favor is coterminous 
with the right of the Trustees to be paid the value of 
such services, in the event of the death of the Settlor 
before the end-period of the Trusts. A fulfillment of the 
condition of the agreements was inevitable; and the 
consequent hardship of the Trustees, if any, could not 
escape contemplation by them at any time over the inter¬ 
vening period of their services as Trustees. 

From the standpoint of Messrs. Wolf, O’Neill and 
Abel, in their capacity as Trustees of the Trusts, it would 
appear that the satisfaction of having honestly, conscien¬ 
tiously and in good faith carried out their obligations of 
the agreements outweighs by far the monetary value to 
them of their services, however computed; and that they 
should respectfully and honestly refrain from reneging 
on their moral and legal dutv to abide bv the donative 
character of their services to the Trusts, based upon the 
conditions therefor that have been fulfilled. 

In the case of Re Lamb , decided by the Supreme Court 
of Iowa, 117 N.W. 1118 (IS L.R.A. (N.S.) 226), the rule 
of law is stated that,— 

“A fully executed contract will not be disturbed for 
want of consideration”. 

131 The impression that I gather from your letter 
is that the agreements of Messrs. Wolf, O’Neill and 
Abel with the Settlor of the Trusts to be and act as 
Trustees thereof to the end-period conferred a benefit 
upon the Trusts. However, they could not become Trus¬ 
tees of the inter vivos Trusts without the consent of the 
Settlor thereof: and inasmuch as their position as Trus¬ 
tees stems from the agreements of July 31, 1935 and/or 
January 23, 1941, they are bound by the terms and condi- 
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tions that mark the fulfillment thereof. Therefore, it 
seems to me that you concede a consideration for the 
agreements of a character that is sufficient in law to sup¬ 
port the performance thereof on the part of Messrs. Wolf, 
O’Neill and Abel and the rights accrued to the Trusts 
thereunder. There appears to be no other agreements 
between the Settlor of the Trusts and Messrs. Wolf, 
O’Neill and Abel; and it does not seem to me that the law 
will be implication or otherwise supply the Trustees an 
agreement different and apart from the terms and condi¬ 
tions of the agreements of July 31, 1935 and January 23, 
1941. They did not acquire the office as Trustees of the 
Trusts except under the conditions of their appointment 
by the Settlor of the Trusts. In other words, the rela¬ 
tion of the parties is contractual; and the law imposes 
upon each the duty to perform the terms and conditions 
they imposed upon themselves by contracts and written 
agreements. The law is a remedy by which the rights 
accrued to parties to a private contract may be settled, 
it does not provide new agreements. 

If you care to discuss with me the views presented 
herein as to donative character of the services of 
132 Messrs. Wolf. O’Neill and Abel as Trustees of the 
Trusts, upon the fulfillment of the condition of 
the agreements of July 31, 1935 and/or January 23, 1941, 
I shall be happy to do so. 

With regards, I am 

Sincerely yours, 

RAL/P Robert A. Littleton 
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133 Filed Jul 22 1953 Harry M. Hull, Clerk 

September Twelfth 1952 

Exhibit “B” 

James M. Earnest, Esq., 

Woodward Building, 

Washington, D. C. 

My dear Mr. Earnest:— 

Re: Trusts of Sylvia; John; and Lois Hechinger 
Sidney L. Hechinger, Settlor 

I have yours of September 10th. 

You seem to take the position that Messrs. Wolf, 
O’Neill and Abel, as Trustees of the Hechinger Trust, 
may disregard the agreement made with the Settlor of 
the Trusts to serve as Trustees without compensation; 
and that, until the beneficiaries of the Trusts acquiesce 
in their views, they may continue to act as Trustees of 
the Settlor, notwithstanding the termination of the Trusts 
as provided by the Trust Instrument. 

That is a theory of the law of Trusts with which I 
am not familiar; and I am unable to find a text and/or 
a case wiiere it has been announced as the .law of Trusts. 
If a Trustee may agree with the Settlor of a Trust with 
respect to compensation, he might also agree to serve as 
Trustee without compensation; and while the law' may 
provide for the allow-ance of compensation to an Execu¬ 
tor and/or Trustee, he may waive it by an agreement 
with the Settlor at the time he takes over the action as 
Trustee. The law which provides for the allowance of 
compensation to Trustees of a Trust does not require 
that a provision therefor be incorporated in the Trust 
Instrument; nor will the law' require the payment of 
compensation to a Trustee in a case wiiere he has agreed 
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with the Settlor of a Trust to serve without compensa¬ 
tion. 

Sometime ago I gave John W. Heehinger a memoran¬ 
dum on the question of the right of Trustees of Trusts 
to agree with Settlor to serve without compensation and/ 
or to waive the right to compensation, within the purview 
of the agreement between Settlor and Trustees in this 
matter; and for your information I am enclosing a copy 
of that memorandum. 

The Trust Instrument makes specific provision for the 
resignation of Trustees; and if they were at any time un¬ 
willing to recognize their agreement with the Settlor of 
the Trusts, they could have resigned. 

Legalisticly, there appears to be an impasse on the 
question of the right of Trustees to compensation during 
the time they acted as Trustees of the Settlor of the 
Trusts; and inasmuch as the Trustees of the Settlor of 
the Trusts have not as yet carried out the terms and con¬ 
ditions of the Trust Instrument, they carry-over as Trus¬ 
tees of the beneficiaries of the Trusts. They cannot, 
under the law’ of Trusts, become the basic owners of the 
Trust properties. 

With regards, I am 

Sincerely yours, 

RAL/P Robert A. Littleton 

Enclosure 

• • • • 
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137 Filed Oct 26 1953 Harry M. Hull, Clerk 

Order Granting Defendants’ Motion For Partial Sum¬ 
mary Judgment On Complaint . Denying Defendants 7 
Motion For Summary Judgment On Counter-Claim, 
and Granting Plaintiffs’ Motion For Summary Judg¬ 
ment On Counter-Claim 

This cause came on to be heard upon defendants’ Mo¬ 
tion for Summary Judgment on the original cause of ac¬ 
tion and also on their Counter-Claim filed against the 
plaintiffs herein, plaintiffs’ Motion for Summary Judg¬ 
ment on the Counter-Claim filed by the defendants here¬ 
in, the Memorandum of Points and Authorities, including 
plaintiffs’ Supporting Affidavit, respectively filed herein, 
and having been duly argued and considered, and it ap¬ 
pearing to the Court that there is no genuine issue as 
to any material fact, except in respect of the cause of 
action asserted in the Amendment filed to the original 
complaint, it is, by the Court, this 26th day of October, 
1953, 

ORDERED as follows: 

1. That defendants’ Motion for Summary Judgment, 
insofar as the same relates to the cause of action as¬ 
serted by plaintiffs for trustees’ commission or compen¬ 
sation in the original complaint filed herein, be, and the 
same hereby is, granted: and insofar as the same relates 
to the Counter-Claim asserted herein, be, and the same 
hereby is, denied. 

2. That defendants, John W. Hechinger, Sylvia F. 
Hechinger and Lois Hechinger England be, and they 
hereby are, awarded a judgment against plaintiffs, Bern¬ 
ard V. O’Neill, Julius Wolf and Stanford E. Abel, 

138 upon the main cause of action asserted in the 
original compliant filed herein for trustees’ com¬ 
missions and compensation, leaving only for trial the 
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issues developed by the amendment to the complaint filed 
herein and the answer filed thereto, namely, whether or 
not plaintiffs are entitled to claim credit for or be reim¬ 
bursed for expenses allegedly incurred by them for legal 
services in the administration of the trust estate herein 
involved. 

3. That plaintiffs’ motion for summary judgment on 
the Counter-claim asserted herein be, and the same hereby 
is, granted. 

4. That plaintiffs, Bernard V. O’Neill, Julius Wolf and 
Stanford E. Abel be, and they hereby are, awarded a 
judgment against deefndants, John W. Hechinger, Sylvia 
V. Hechinger and Lois Hechinger England on the Coun¬ 
ter-claim filed herein. 

The Court expressly determines that there is no just 
reason for delay in the entry of the foregoing judgments 
and directs that final judgment be entered forthwith. 

By the Court: 

/s/ R. B. Keech 
Judge 

• * • • 

139 Filed Nov 25 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 25th day of November, 1953, 
that the defendants, John W. Hechinger, Sylvia F. Hech¬ 
inger and Lois Hechinger England, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
26th day of October, 1953, in favor of the plaintiffs, 
Bernard V. O’Neill, Julius Wolf and Stanford Abel, 
against said John W. Hechinger, Sylvia F. Hechinger 
and Lois Hechinger England, in denying the defendants’ 
motion for summary judgment on the counter-claim as- 
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serted by them against the plaintiffs, and granting the 
plaintiffs’ motion for summary judgment on the counter¬ 
claim filed by the defendants and entering judgments 
thereon. 

♦ • • * 

140 Filed Nov 25 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 25th day of November, 
1953, that the plaintiffs, Bernard V. O'Neill, Stanford E. 
Abel and Julius Wolf hereby appeal to the United States 
Court of Appeals for the District of Columbia from 
that portion of the order and judgment of this Court 
entered on the 26th day of October, 1953 in favor of de¬ 
fendants, granting the defendants’ motion for summary 
judgment, insofar as the same relates to the cause of 
action asserted by plaintiffs for trustees’ commission or 
compensation in the original complaint filed herein, and 
awarding a judgment to the defendants upon the main 
cause of action asserted in the original complaint filed 
herein for trustees’ commissions and compensation against 
said plaintiffs. 

• • * • 

141 Filed Dec 15, 1953 Harry M. Hull, Clerk 
Cost Bond on Appeal. 73c 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

• • • i 

142 Filed Nov. 25, 1953 Harry M. Hull, Clerk 
Cost Bond on Appeal. 73c 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


97 A 


.145 Filed Dec 31 1953 Harry M. Hull, Clerk 

Order Authorizing Original Papers To Be Included In 

Record On Appeal 

Upon consideration of the application of plaintiffs and 
defendants therefor and the stipulation of the parties 
hereto relative to the designation of the record on appeal, 
filed herein the 31st day of December, 1953, it is by the 
Court this 31st day of December, 1953, 

ORDERED as follows: 

1. That all of the original papers and exhibits desig¬ 
nated in the aforesaid stipulation of the parties hereto 
shall be included in the record on appeal in lieu of copies. 

2. Upon final disposition of the case on appeal that 
all such original papers and exhibits shall be returned to 
the Clerk’s Office of the United States District Court for 
the District of Columbia. 

/s/ Edward M. Curran 
Judge 

• * • * 

146 Filed Dec 31 1953 Harry M. Hull, Clerk 

Stipulation For Designation of Record on Appeal, Etc. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective counsel of record that 
the record on appeal in this proceeding shall consist of 
the following: 

1. Complaint and exhibits thereto. 

2. Answer and Counterclaim of defendants. 

3. Plaintiffs’ Reply to Counterclaim. 

4. Motion for Order Directing Plaintiffs to Deliver 
Corpus of Trust to Defendants. 
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5. Memo: Date of Praecipe withdrawing Motion. 

6. Motion for Summary Judgment filed by defendants. 

7. Memo: Memorandum of Points and Authorities in 
Opposition to Defendants’ Motion for Summary Judg¬ 
ment. 

8. Affidavit of Bernard V. O’Neill in Opposition to 
Defendants’ Motion for Summary Judgment and Exhibits 
A through E thereto attached. 

9. Motion for Summarv Judgment on the Counter- 
claim filed by plaintiffs. 

10. Memo: Memorandum of Points and Authorities of 
Defendants in Opposition to Plaintiffs’ Motion for Sum¬ 
mary Judgment on Counterclaim. 

11. All Exhibits attached to Defendants’ aforesaid 
Memorandum of Points and Authorities in Opposi- 

147 tion to Plaintiffs’ Motion for Summary Judgment 
on the Counterclaim. 

12. Order Granting Judgment on October 26, 1953. 

13. Memo: Notice of Appeal filed by defendants. 

14. Memo: Notice of appeal filed by plaintiffs. 

15. Memo: Cost bond filed by defendants. 

16. Memo: Cost bond filed by plaintiffs. 

17. Plaintiffs’ Assignment of Errors. 

18. Defendants assignment of Errors. 

19. The entire record in Civil Action No. 5389-50 in 
this Court in its original component parts, including de¬ 
positions and all official reporters transcripts of proceed¬ 
ings had in said Civil Action No. 53S9-50 winch have ac¬ 
tually been written up and filed in said Civil Action No. 
53S9-50. 


i 
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20. This Stipulation. 

It is hereby further agreed and stipulated by and be¬ 
tween the parties hereto by their respective counsel of 
record that Items 1 to IS both inclusive and Item 20 shall 
be printed as a Joint Appendix; that the record in Civil 
Action No. 53S9-50 being Item 19 hereof, need not be 
printed as a part of the appendix to briefs, but may be 
lodged in the Office of the Clerk of the United States 
Court of Appeals for the District of Columbia Circuit 
for reference to such parts thereof as the parties may 
desire to bring to the attention of the Court and/or by 
reference of the Court thereto in its discretion: and that 
this stipulation supercedes all prior designations and 
counter designations made by the parties hereto. 

Dated at Washington, D. C. 

This 31 day of December, 1953. 

# * # • 

Filed Dec 22 1950 Harry M. Hull, Clerk 

• • * • 

The Following Material Is Contained In the Record In 
the Case of Bernard V. O’Neill, et al, Plaintiffs vs. 
John W. Hechinger, et al, Defendants—Civil Action 
No. 5389-50, Which Was Certified and Transmitted to 
This Court As Part of the Record in This Case Pur¬ 
suant to Stipulation of Counsel. 

EXCERPTS FROM JOINT ANSWER OF JOHN W. 
HECHINGER, ET AL AS FOLLOWS: 

• • • • 

(d) Defendants admit that on or about January 23, 
1941 Sidney L. Hechinger resigned as Trustee of Trust 
Instrument of July 31, 1935: but they deny that said 
Sidney L. Hechinger, as Settlor of the Trusts, exer¬ 
cised the power of appointing Substituted Trustees as 
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related by Paragraph 9 of said Trust Instrument (Ex¬ 
hibit “A” to the complaint herein); and inasmuch as 
Exhibit “B" to the complaint appears to be in conflict 
with the provisions of Paragraph 9 of the Trust In¬ 
strument of July 31, 1935, defendants deny that any of 
the plaintiffs may be deemed to be Trustees of said 
Trusts by virtue of the provisions of Exhibit “B” to 
the complaint. * * * 

• • • • 

(e) The conduct of the plaintiffs herein render them 
persona non grata to defendants as Trustees of said 
Trusts; and while plaintiffs are privileged to resign as 
Trustees, it appears to be their desire to continue as 
Trustees after requested by defendants to bring a pro¬ 
ceeding in this Honorable Court to effect such resigna¬ 
tion and the appointment of new Trustees. Any Trustee 
of said Trust, and especially plaintiffs, should be con¬ 
tent to abide bv the agreements made as regards com- 
pensation: and with respect to the duties conferred upon 
defendant, John W. Hechinger, under the agreement be¬ 
tween him and plaintiff, Bernard V. O’Neill, no good 
cause is alleged by plaintiffs for its repudiation. 

• • • • 

EXCERPTS FROM AMENDED AND REFRAMED 
ANSWER: AFFIRMATIVE DEFENSE AND COUN¬ 
TERCLAIM OF DEFENDANTS JOHN W. HECHING¬ 
ER. ET AL, AS FOLLOWS: 

• • • • 

(i) Defendants charge that plaintiffs have made it 
clear to defendant John W. Hechinger—during the pe¬ 
riod of the negotiations carried on with him for the resig¬ 
nation of plaintiffs as Trustees—that at the end-period 
of the Trusts they propose to repudiate their compensa¬ 
tion agreement with the Settlor of the Trusts, dated 
January 23. 1941. even through the Settlor of the Trusts 
be then alive: and defendants charge that by the suit of 
the plaintiffs they seek a personal advantage and/or per¬ 
sonal benefit at the expense of the Trusts. 
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• • • • 

Prayers S & 9 

(S) In the event the Court be of the opinion that 
Trustees are entitled to compensation—notwithstanding 
their agreement with the Settlor, dated January 23, 1941 
—that the amount thereof be fixed and decreed by the 
Court. 

(9) However, defendants pray that the compensation 
agreement of January 23, 1941 be held to be binding upon 
plaintiffs as Trustees of the Trusts; and if the Court 
deems proper, that this proceeding be retained under the 
jurisdiction of the Court until the end-period of said 
Trusts—which will occur in July, 1952. 

• • • * 

EXCERPTS FROM DEPOSITION OF DEFENDANT 
JOHN W. HECHINGER TAKEN JANUARY 26, 1951. 
AS FOLLOWS: 

Q Now, you say in Paragraph (e) at Page 8 of vour 
answer, and in vour affirmative defense: 

“Any Trutees of said Trust, and especially plaintiffs, 
should be content to abide by the agreements made as 
regards compensation; and with respect to the duties con¬ 
ferred upon defendant, John W. Hechinger, under the 
agreement between him and plaintiff, Bernard V. O’Neill, 
no good cause is alleged by plaintiffs for its repudiation.” 
Now, take that first part: 

“Any Trustee of said Trust, and especially plaintiffs, 
should be content to abide by the agreements made as 
regards compensation; . . 

Have they ever stated to you that they would not abide 
by the agreement? A I do recall there was something 
said—I cannot remember which Trustee said it, that that 
letter of compensation would have no bearing on the fee, 
on the compensation fee. 
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Q Under what circumstances? In the event of earlier 
termination, or termination at the end date of the trust? 
A Termination at the end date. 

Q Do you know who made that statement to you? A 
I think Mr. Wolf. 

# • # * 

Q Were you in agreement with the provisions of the 
proposed draft here of this agreement which has been 
labelled “Plaintiffs’ Exhibit No. 10” (handing the docu¬ 
ment in question to the witness) ? 

You realized you were to sign it? 

(The witness examined the document, apparently, in 
detail.) 

By Mr. Littleton: 

Q Was it satisfactory to you? 

By Mr. Earnest: 

Q Was it satisfactory to you—that is the only point. 
A (after examining the document further) Yes: I would 
have signed it—yes. 

Q You would have signed it? A Yes. 

• * # * 

Q Referring again to this proposed agreement which 
has been marked “Plaintiffs’ Exhibit No. 10”, which is 
this agreement which accompanied this suggested resig- 
antion of Mr. Abel which has been marked “Plaintiffs’ 
Exhibit No. 0”, so far as you know, was this agreement, 
“Plaintiffs’ Exhibit No. 10” likewise satisfactory to the 
other donees, your sister and your mother? A Yes, sir. 


4 
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PI Ex 10 Sheet 1 of 3 HEM 
1/26/51 

THIS AGREEMENT made and entered into on this 
the 27th day of May, 1947, by and between SYLVIA F. 
HECHINGER, JOHN W. HECHINGER, and MRS. 
RICHARD ENGLAND (formerly LOIS HECHINGER) 
parties of the first part, and JULIUS WOLF and B. V. 
O’NEILL, parties of the second part, WITNESSETH,— 

On the 31st day of July, 1935, SIDNEY L. HECH- 
TNGER established and created irrevocable trusts for the 
parties of the first part and named as trustees of said 
trusts the said SIDNEY L. HECHINGER and JULIUS 
WOLF. 

IT IS PROVIDED in Paragraph 9 of said trust instru¬ 
ment that any trustee or co-trustee of said trusts may 
resign: and that SIDNEY L. HECHINGER, so long as 
he was acting in the capacity of trustee under said instru¬ 
ment, could appoint and designate a trust company or 
any banking institution in the District of Columbia, main¬ 
taining a trust department, to be a co-trustee of said 
trusts. 

On January 23, 1941 the said SIDNEY L. HECHING¬ 
ER resigned as a trustee of said trusts and as a part of 
the written declaration of resignation as one of the 
trustees of said trusts it was stated that his resignation 
was in favor of JULIUS WOLF, STANFORD ABEL 
and B. V. O’NEILL to be and perform the duties of 
trustees of said trusts. 

The resignation of the said SIDNEY L. HECHINGER 
as one of the trustees of said trusts is clearly provided 
for in said trust instrument; but with respect to his au¬ 
thority to designate STANFORD ABEL and B. V. 
O’NEILL to act as co-trustees with JULIUS WOLF, in 
lieu of a trust company or a banking institution, there 
may be some doubt. 
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Since the designation of STANFORD ABEL and B. V. 
O'NEILL to be co-trustees of said trusts, the said STAN¬ 
FORD ABEL has submitted his resignation to the said 
JULIES WOLF and B. V. O’NEILL, which has been 
accepted. 

NOW, THEREFORE, in consideration of the mutual¬ 
ity existing between the parties hereto, and the desire of 
each to preserve and protect the vested interest of the 
beneficiaries in the properties of the trusts, IT IS 
AGREED— 

1. That JULIUS WOLF and B. V. O’NEILL, or the 
survivor, shall now and hereafter constitute and be the 
trustees of said trusts until the termination thereof, as 
provided in the instrument creating the same. 

2. That the acts and deeds of the said JL T LIUS 
WOLF, STANFORD ABEL and B. V. O’NEILL while 
acting in the capacity of trustees of said trusts be con¬ 
firmed, accepted and ratified. 

3. That the resignation of STANFORD ABEL as a 
trustee of said trusts be confirmed, acccepted and rati¬ 
fied; and 

4. That in the event of the death, disability or resig¬ 
nation of either of the said JULIUS WOLF or B. V. 
O’NEILL as a trustee of said trusts, the survivor may 
appoint a suitable person to be a co-trustee in lieu of the 
trustee dying, becoming disabled or resigning. 

IN WITNESS WHEREOF, the parties hereto have 
signed their respective names the day and date first above 
written. 

WITNESS: 


PARTIES OF THE FIRST PART 
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WITNESS: 


PARTIES OF THE SECOND PART 


• • • • 

EXCERPTS FROM THE STENOGRAPHIC NOTES 
OF PROCEEDINGS ON APRIL IS, 1951: 

MR. CARRETTA: 

• • • • 

Also, on this matter of compensation, we included that 
in our prayer, because we wanted to be as fair as we 
can be to these men who allegedly have served as trustees 
for this trust. 

If the Court feels they are entitled to any more com¬ 
pensation than has already been paid to them, then, we 
say, the defendants in this case will be ready and willing 
to pay whatever the Court fixes as additional compensa¬ 
tion. 

• • • • 

EXCERPTS FROM STENOGRAPHIC NOTES OF 
PROCEEDINGS ON JUNE 7, 1951: 

THE COURT: Do you claim that Exhibit “B”, where¬ 
in Sydney Hechinger appointed the plaintiffs trustees 
under the trust instrument is inconsistent with the trust 
instrument? 

MR. LITTLETON: Inconsistent. He reserved powrer 
to appoint only a trust company. If he can name these 
people instead of a trust company, then it is not incon¬ 
sistent. 

THE COURT: Do you take the position Sydney Hech¬ 
inger, wiien he executed Exhibit “B” whereby he ap¬ 
pointed the plaintiffs as trustees under the trust, that 
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that was inconsistent with the provisions of the trust 
instrument? 

MR. LITTLETON: It is not in accordance with the 
reserved powers, Your Honor. 

THE COURT: That is what you claim? 

MR. LITTLETON: Yes. 

• # • * 

EXCERPTS FROM STENOGRAPHIC NOTES OF 
PROCEEDINGS ON JUNE 11, 1951: 

THE COURT: I want to tell you something. Y"ou 
can do what you want, you see. The only thing the 
plaintiffs are after is the books, and you have filed this 
lengthy answer and counter-claim, which I don’t mind 
saving I would deal with entirelv differentlv from Judge 
McLaughlin. When it goes on for final trial, it can be 
renewed. 

MR. CARRETTA: That is just the point. We want 
to settle this case once and for all. 

THE COURT: You want to get it settled? 

MR. CARRETTA: But we will be in court next year 
for compensation. Counsel comes in and says that the 
piece of paper didn’t mean anything. We would like to 
know* it is settled now. If we ow*e them some money, w’e 
w’ould like to pay them. 

• • * # 

Washington, D. C. 

Thursday, June 21,1951 

THE COURT: “The defts. admit that under the 
terms of the trust instrument Sidney L. Hechinger, as 
settlor, conveyed to the trustees 975 shares of capital 
stock of Hechinger Properties, a Delaware corporation, 
owning and holding certain real estate and other property 
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in the Dist. of Col. and that the instrument directed the 
trustees to hold the trust estate for the use and benefit of 
the settlor’s wife, the deft., Sylvia, and the settlor’s two 
children, deft. John and the deft., Lois England. Defts. 
admit that at the time of the execution of the trust 
instrument the deft., John, was 15 yrs. of age and the 
deft., Lois England, was 10 yrs. of age and that if the 
deft. England shall continue to live that the trust es¬ 
tate will not cease until July 1952. The terms allegedly 
taken from the trust instrument in the complaint are 
denied by the deft, as being the real wording of the in¬ 
strument. The defts. admit that the trust instrument 
provides that the trustees shall take any and all estate 

and shall invest and re-invest anv estates or anv other 

• * 

property. Defts., also, admit that the trustees were 
given the power to vote the shares of stock included in 
the three trust estates as the stockholders of the cor¬ 
poration. Defts. also admit the trust instrument pro¬ 
vides that it shall be the duties of the trustees to exer¬ 
cise diligence and care in conserving the estate and in¬ 
vesting and re-investing the corpus or investment of 
the income of the three trust estates. Defts. also admit 
that on or about Jan. 1941, deft., Sidney L. Hechinger, 
resigned as trustee of the trust instrument, dated July 
31, 1935. Defts. also admit that Sidney L. Hechinger, 
as settlor of the trust, executed a document dated Jan. 
23, 1941, which has been designated as Exhibit ‘B’ of 
the complaint. Defts. say that Sidney Hechinger’s ap¬ 
pointment of the plaintiffs as trustees which is Exhibit 
‘B’ of the complaint is consistent with the trust instru¬ 
ment.” 

He created this trust July 31. 1935. naming the plain¬ 
tiffs and himself as trustees. Correct? 

MB. CABBETTA: That is right, one of the plaintiffs. 

THE COUBT: Then on January 23, 1941. he exe¬ 
cuted a document, which is Exhibit “B” of the complaint. 
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MR. EARNEST: Which is attached to the complaint 
as Exhibit *‘B.” 

THE COURT: What is the nature of Exhibit “B”? 

MR. EARNEST: He purported to resign as trustee 
in favor of the three plaintiffs. 

THE COURT: Then the defendants say, however, that 
“Sidney Hechinger's appointment of the plaintiffs as 
trustees which is Exhibit ‘B’ of the complaint is con¬ 
sistent with the trust instrument.” 

So you do not raise any question as to the validity of 
their appointment. 

MR. EARNEST: That is what thev now saw Thev 

• » • 

have taken many positions. 

THE COURT: “Defts. sav that Sidnev Hechinger’s 
appointment of the plaintiffs as trustees which is Exhibit 
‘B’ of the complaint is consistent with the trust instru¬ 
ment.” 

In other words, you raise no complaint as to the valid¬ 
ity of their appointment under the trust instrument. 

MR. CARRETTA: At no time have we raised any 
question. 

THE COURT: All right. So there is no question 
about that. 

“Leave is granted defts. to amend their answer to 
show under paragraph ‘F’ that they admit that the 
plaintiffs since .Tan. 24, 1941 have served as the trustees 
under the trust agreement.” 

Of course if there is no question as to their appoint¬ 
ment. they have served as trustees. 

“Leave of Court is granted to the defts. to amend 
their answer in paragraph ‘F’ to admit the allegations 
of paragraph 11 of the complaint. 

• * • • 

THE COURT: T am trying to find out the nature of 
this controversy. 
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MR. EARNEST: The nature of this controversy in¬ 
sofar as these plaintiffs are concerned can be stated in 
five lines. 

They are the duly-qualified, acting trustees under a 
trust instrument executed in 1935. 

THE COURT: That is admitted bv the defendants. 

* # * * 

THE COURT: I do not want to know the gist. I am 
asking you a direct question. 

My interrogation of both counsel in reading this pre¬ 
trial order was directed to the fact, if it is a fact—I 
understand it is—that there was a valid trust created by 
Hechinger and that the plaintiffs are trustees under that 
instrument and under the subsequent instrument of some¬ 
time in 1941. 

That being the situation, I take it from what Mr. Ear¬ 
nest has said so far that they want the books and records 
so they can file their accounts. 

MR. EARNEST: To keep their books and records as 
they are required to do and to pay and file income tax 
returns. They refused to turn them over to us, so I 
filed this action. 

• * • • 

Filed Jun 22 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

BERNARD V. O’NEILL, et al 

Plaintiffs 

vs. 

JOHN W. HECHINGER, et al 

Defendants 


CIVIL ACTION NO. 53S9-50 
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Order Granting Motion For Mandatory Injunction, Etc. 

Tiiis cause coming on to be further heard at this term 
upon the motion of plaintiffs Bernard V. O’Neill, Julius 
Wolf and Stanford E. Abel, Trustees, under a certain 
trust instrument executed by Sidney L. Hechinger under 
date of July 31, 1935, requiring the defendants John W. 
Hechinger, Sylvia F. Hechinger and Lois Hechinger Eng¬ 
land and each of them to surrender and turn over to 
plaintiffs, as Trustees, as aforesaid, all books of account, 
all records, documents, check books, bank books and cop¬ 
ies of all income tax returns relating to said trust estates, 
and all other papers or documents relating to the admin¬ 
istration of the trust estates; and it appearing to the 
Court, from statements of counsel for the parties in open 
Court, that defendant John W. Hechinger is the only de¬ 
fendant who has custody and possession of the requested 
books and documents. Wherefore, upon consideration of 
the premises, it is by the Court this 22d day of June, 
1951, 

ORDERED as follows: 

1. That plaintiffs be, and they hereby are, granted 
leave to amend their complaint by adding thereto Para¬ 
graph 16 reading as follows: 

“16. Plaintiffs further allege that during the course of 
oral argument in this Court on June 21, 1951, on plain¬ 
tiffs’ motion for the issuance of a mandatory injunction 
against defendants John W. Hechinger, Sylvia F. Hech¬ 
inger and Lois Hechinger England, requiring them to 
surrender and to turn over to plaintiffs, as trustees under 
the trust instrument executed by Sidney L. Hechinger, 
dated July 31, 1935, all books and documents, herein 
sought, counsel for said defendants, upon interrogation 
by the Court, stated in open Court that defendant John 
W. Hechinger solely has the custody and possession of 


all of said books and documents.” (End of Paragraph 
16.) 

2. That the original Complaint herein shall be deemed 
and treated as having been amended accordingly. 

3. That plaintiffs’ aforesaid Motion, insofar as it re¬ 
lates to defendants Sylvia F. Hechinger and Lois Hech- 
inger England is denied; and insofar as it relates to de¬ 
fendant John W. Hechinger, be, and the same hereby is, 
granted. 

4. That a mandatory injunction be, and the same here¬ 
by is, issued against defendant John W. Hechinger, and 
that John W. Hechinger be, and he hereby is, required 
to surrender and turn over to plaintiffs, as Trustees, as 
aforesaid, all books of account, all records, documents, 
check books, bank books, and copies of all income tax re¬ 
turns relating to said trust estates, and all other papers 
or documents relating to the administration of said trust 
estates, in his custody or under his control, except any 
correspondence directed to him by plaintiffs, as Trustees, 
as aforesaid; and that upon the delivery of said records 
by the said defendant John W. Hechinger to the plain¬ 
tiffs, that the plaintiffs execute to the said John W. 
Hechinger their receipt therefor. 

/s/ Matthew F. McGuire 
Judge 

SEEN: 

/s/ Albert A. Carretta 

Attorney for Defendant 


